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reasons or causes for the failure. Simply because the consigiioi 
lias entered into a bond under r 153 the consignor is not reliewd 
from the requirement of making a triplicate api>iicaticni and his 
failure to present the certified triplicate makes him liable to pay 
the duty under it. 156-A and B. 

Collector, Central Exase v Munshi Lai Budh Sen 
Chil Setvice^^i^ction for promotion— Adverse entry in the 
chaiacter loll against which appeal was pending^-Consideia- 
tion of, at the time of selection— Adverse entry subsequently 
ordered to be expunged— Propriety of selection — Prinaple 
of natural justice — Violation of — Forest Service Rules, 1952, 
Appendix B- 

Held, in making the selection of Assistant Conservators of 
Forest horn amongst the Forest Rangers in the year 1964, with- 
out keeping one post vacant for the petitioner in case after his 
appeal had been allowed and he was considcicd fit for perma- 
nent appointment to the post of Assistant Conservator of forest, 
there can be no doubt that the Chief Conservator of Forest and 
the State Government did not act fairly and the petitioner has 
suffeicd foi no fault of his In the circuni-itances of the case 
there can be no doubt that the lulos of natural ]uslicc were 
violated. 

State of U. P, V, Badlani Lakshman Govind 

Suspension, pe7iding departmental enqiuiy- -Power of * — 

Delegation and confirmation of powei on nihordmate autho- 
rity — Distinction between 

Wheie the power of suspension pending departmental en- 
quir)^ has been delegated to an authority, such power can be 
exercised both by the delegating authority and the delegated 
authority subject to this restriction that once the power has been 
exercised by the delegated authonty it can no longer be exercis- 
ed by the delegating authority. The delegated authority acts 
as agent and consequently once he has done an act it is bind- 
ing or the principal also 

But if the rules are not by way of delegation of power but 
confei leiltiin powers on a subordinate author itv the power can 
be exeiciscd by that authority. 

Mritimjai Smgh v State of U. P 

Code of Civil Procedure, 1908, s. 47, O. XXI, r. t— Decree foi 
ejectmeiif — Be foie evictwfi judgmeni-dehlo} becoming part- 
ner of decree-holder* s film — Execution of decree — Objection 
uuilcr s 47 that the decree has become rnewulahle^-Main- 
tamnble. 

A Uansaction entered into between a deciee-holder and a 
judgment-debtor which makes a decree melTective can be set 
lip 'IS a bar to an execution even if it has not been got certi- 
fied under r 2, O. 21, C. P. C. 

Held, that the judgment-debtor was entitled to set up a plea 
uni In s. 47* C. P. C that the new tenancy created in his favour 
by leiree-holder rendered the decree inexecutable. 
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Oiitra Talkies (Buildings) v Duiga Das Mehta 00 

, 1908, ss, 151 and 152 — Accidental in plaint or 

decree — Correction necessary w Vhe ends of }usii(e-- -Conn's 
power to amend snch mistakes. 

Accidental mi'stakcs -which had tiepl in Jio phunt or decree 
can be corrected by the Coint, apait irom tlic powers cxercis- 
ablc under s 152, if such correction is ncressaiy in ihe ends ot 
justice Extensive powers may be exercised also uiidci ss 151 
and 152, C. P C 

Ganesh r. Si*i Ram Lala fi M iluuaj, l>na)man 
Mandir (!•’. B^) 659 

. 1908, O IX, rr. 6, 13, and O. Ill, 4(2)“-Ex-paile deaee— 

Defendant's counsel present but reports no in\t)U(hons — 

Decree passed under O, IX, r 6, if an k,\ pane denee -Set- 
ting aside of. 

Held, it is true that e\en il (he defciulaiit is noi peisonally 
piesent but is picsent thiough a pleadei Julv insliucted and 
able to answer all inalcTial questions relating to (he suit as 
contemplated by O V r I (2) (b,\ (h» aj>peaian(e oi the 
lawyer may amount to the appeal ance oi the delendaut toi 
the purposes of O IX, i. 6. But in this tas-j tin* deiendnnt 
was not represented by a pleader dul\ insli tided on (be tlute, 
because his counsel who was engaged bv biui undti O I If, i 
4, C. P. C had clcarlv stated that he had no iiinlUK lions liom 
the defendant Under these ciKunrslances (he deciec lIuU was 
passed by the tnal loiut on 29th Scptcmbei, 1906, was an r\ 
parte decree which could he set aside on die applKaliou of the 
defendant made under O. IX, i, LS, Cl. ?. (k if sulUcient cause 
W’as show’n to the satisfaction of the couil liis nou-appeai- 
ance on that date 

Sunder Lai Ram Swaioo]) 267 

, O. XXI, ) 63 — Dcoce pasud ni nndt’) <) 21, i. 

63 — Objection of the judgment-debloi disulh)wed by the exe- 
cuting cou)t and sale held — Dcoce ui Ihe suit d/>es not ie- 
suit in automatic cancellation of the sale !n faffonr of ihe 
auction pinchaser. 

A sale held ui execution ,1 dedct' cannot he st‘L aside un- 
less the cxecutang couu allows any ob|t‘{lion gioundod on the 
provisions of O. 21, rr. 89 or 90 nr 91 and the sale in execution 
proceedings is not. deslioycd b) the decree m a suit under O. 21. 
r. 63 Leaving aside the cases where the sale* is held without 
giving notice to the iudgmeiit-del)tor or wOicn* the coiiU is 
misled in fixing the piicc or when there was no decice in ex- 
istence at the time when the sale was held, an execution sale can 
only be set aside when an application undci ir, 80 or 99 or 91 
of O’. 21 has been siiccesxsfully made. This piincipk will apply 
even to a case where the property sold in auction docs not be- 
long to the judgment-debtoi. Theic is no inherent power vest- 
ed in the court to set aside a sale on the ground that tlic judg- 
ment-debtor had no saleable interest in the pro]>erty sold- 
There being a specific provision for it in the Code under r. 91 
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a sale could be set aside on such a ground only at the instance 
of the auction purchaser. 

— O. XXI j rr, 58(2) and 92 as amended by Allahabad 

High Court — Whether result in changing (he law. 

These amendments make explicit what was hitherto implicit. 
By the addition in sub-r (2) of r 58 there has been a further 
elaboration of tlie power of the executing court. Where a claim 
or objection is disallowed and the aggrieved party files a suit 
under r. 63 which is ultimately dismissed, thci'e will be no diffi- 
culty in confirming a sale held dunng the pendenq^ of the in- 
vestigation of the claim or objection under r. 58. Where the 
suit of die aggrieved party under r 63 is decreed dien the con- 
dusiveness attached to the decision under s, 58 will be destroy- 
ed and if the auction purchaser was bound by the decree in the 
suit he cannot resist the successful daimant lo take possession 
of the property sold. 


Ramesh Kumar v. Budh Ram Sharma 


, 1908« O. 39, r. 9 — Attachment before judgment — Dis- 

missal of suit in default — Attachment automatically lapses — 
No revival of attachment on lestoralion of suit 
[per majority; Gulati, J. (contrai';] On the dismissal of suit 
in default, the attachment before ludgment automatically lapses 
and a fresh attachment is necesaaiy on the restoration of the 
suit as the previous attachment does not revive. 


Abdul Hamid v Karim Bux rF. B.) 

Criminal Procedure Code, 1898, 5 m(l)(a)-^P 7 esentaiion of 
complaint by post — Effect 


It may be noticed that the words used in sub d. {a) of s. 190 
are ‘‘upon receiving complainant”. The word “receiving” 
should^ indude receiving by post. It will thus appear that 
there is nothing even in s. 190 which may lead to the condu- 
sion that a complaint must necessarily be presented to the 
Magistrate by the complainant himself or through his counsel. 

State t;. S D Gupta 


1898, s. 526 (1) (i|) and (ii ) — Tiansfer of case, inquuy 
or tnab—Jurisdication of transferee's court to deal and 
enquire with cases which may laier on be instituted against 
persons not covered by the original case. 


j the High Court to pass any 

of the four orders detailed therein, or to pass and order under 
one or more dauses of this section. Consequently, if the High 
^urt had, by zn order express or implied, ordered the trans- 
fer of an inquiry into or trial of an offence tlie tiansferee 
court would have had the jurisdiction to take up commitment 
proceedings m respect of other accused. 

In the instmt case, however, the tw^o cross-cases had been 
^ansferred. None of them was against the present applicants, 
consequently, the order of transfer as it at present stands did 

Migistrate (Judicial), 
Luchnow, to institute proceedings against the present appli- 
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cants ill respect of the oiFence committed within the district 
of Bara Banki. 

Ram Sukh Kumar v State 

Consiltution of India, Ait li—Reaso7iablr classification— Test 

f07* 

Art. 14 of the Constitution foibids class legislation. It does 
not forbid leasonablc’ classification. To pass the test of per- 
missible classification, two conditions must be fulfilled, namely; 
(1) that the classification is founded on mtdligiblc ifferentia 
which distinguishes poisons or things that aie giouped together 
horn diosc left out of the gioup. and (2) that diffeientia must 
have a rational relation to the objects sought to be achieved. 

Shyam Sinuler Siya Ram 

— 14 — Discnmxnatiou — Prated ion against — Extends to exe- 

cutive action aho, 

I'he piotccLion against di.sdiinnaiion allorded by Ait. 14 
extends not ineiely to legislati\e action but also to executive 
action in cxcuise ol evpiess sLitutoi\ powers. 

State of U V V Badlani Lakshman Govind 

All. 1) — P. (lonhol of GooniUis 1970 docs not 

offend Art 22(4) 

The Act is not a law picniding lc)i jncweiitive detention and 
cannot be challengc'd on the giound of being ollcnstvo to Ait. 
22(4). 

Haish Naiain alios Haislui tc l)i'»tuft Magistrate 
, Alt, 133 (1) (rt) and (h) — Probate of will coveimg pro- 
perties rnoie than 29.000 — Pioprrfy bequeathed is not 

suhjecl-imtier of dispute — Judgment against which appeal 
sought to he pled One of luniame - \)t rkl(l)t/;) applies. 

In prorcediugs loi giant of a ])iobaic the jnopeitv bequeath- 
ed is not the subject-mat lei in dispute and Ait. 133(1) (a) will 
not he alti acted. Init <1. ib) will ajijdy. Once iiiobate is giant- 
ed, the legatee becomes entitled to ibe properties bequeathed 
to her and w’ill continue to be so entitled to the same unless 
any contiaiv derision is giv(*n by a com|x:tcnt court of law on 
a suit for dcrlaration ol title. Wliere tlie oidcr gninling pio- 
bate involves claim lesjwting jiiopc^ily of a value of more than 
Rs 20,000 and the judgment against which an appeal is sought 
to be filed in the Stqneme Clouit fs of vaiiancc. Art. 1?3(1)(6) 
is clearly at ti acted. 

Scih Rtaii Clhaud v SnU. Kamla Kimwir 

, Art 22(5 — IlalK’as coipus — Mainlainahility of. 

An application of habeas ( 0 )pu\ is conipcteut even when a 
pel son is released on hail. 

Ram Uil Poddai e. Tahsilclai. Nanpaia 

, Art, 309— PrnecoA (onfeiied on aulhoiVy ihiough rules 

flamed by the Governor undeh—Excuise of. 

Under Ait. 309 of (he Constitution the C»omnm has the 
power to make rules and once rule.s have been fanned conferring 
power on particulai authoiitv to pas.s an order, that authority 
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alone can take action and not the authority which could have 
framed the lules or which could have otherwise passed an order 
in that matter 

Mritunjai Singh State of U. P. . 751 

AjIs 310 and 311(2)— extra depaiimenUil agtni tuork- 

ing as Branch Post Master— Civil Service --Necessity of 
second show-cause notice— EMiiiled to piote(tion unde) Art. 

311(2). 

An extra DeparUnental Branch Post Master is a public servant 
entrusted with the duty to do official acts in relation to tlie 
affaiis of the Union, and is the holder of civil post within die 
meaning of Arts. 310 and 311(2), of .the Cvonstitution. He is 
entitled to the protection of Act, 311(2). and is enitled to the 
reasonable opportunity of making representation on die penalty 
pioposed to be awarded Order of dismissal held void 

Jogendxa Bahadur v. Senior Superintendent, Post 
Office, Allahabad 258 

Court Fees Act, 1970 s. 7 — Instrument bv a benamidar tn 

favour of the real owiiei — Not a release deed- Nor a msiut- 
ment securing pioperty. 

When a benamidar executes a document declaring that he is 
a benamidar for a person, he merely acknowledges or admits 
0 ])enly and publicly a fact, viz. that that person alone acquired 
title, ownership and interest m the property m question. He 
does not lelease or relinquish any title, inteiest or claim Legal- 
ly he had none. Such a document will not come within the 
mischief of s 7(iv-A) of the Act or the expression ''instrument 
sealring property.” 

Brij Bhushan Mittal v Mannoo Lai Mittal 579 

, 1870, SeJu II, Art 17fvi) — Court-fee — Payment of~In 

appeal against refusal to pass an instalm'mt decree. 

Where the appellant admitted the amount decreed but filed 
an appeal against the trial court's refusal to grant instalments. 

Held; in this case it is difficult to put a money value to tlie 
subject-matter ot the appeal and as such the cise is covered by 
Alt I7(vi) of the Second Schedule of the Court Fees Act No 
ad valoiem court-fee on the entire amount decreed is payable in 
such a case, 

Sheo Naiain v Radhey Shyam . . . . 507 

Employees’ Provident Funds Act, 1952, 55 . 14(3^ and 19-Cetiiral 
Government may specify the authority itself or delegate its 
pomer to State Government-Labour CommissionerT V. P. 
can issue sanction for launching pioseaition. 

Employees’ Provident Funds Act. 1962, ss. 14(3) and 19-Central 
s. 10 o£ the Act it may delegate its power to a Stale Government 
Under the delegated power the State Government is vested with 
the power to speafy an authority competent to grant the sanc- 
tion 
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Held: ihai the Laboiu C Commissioner, U. P. was tlie duly 
spccihed authority ioi issuinpr sanction under sub-s. (3) of s. It 
of the said Act ior launching the prosecution lor contravening 
the piovisions of the Employees’ Piovident Funds Act 

State oJ U. P, T' Ram Gopal Gupta (F. P) . 788 

Employees’ State Insurance Act, 1948, .v. Employees woik^ 
mg outside t'lir fa(>loiy picmises — hntulcd to Ihe benefits 
of the Act. 

If the requisite number of woikcis aic engaged in work which 
is an integral part ol the manulactimng )nccess, though their 
woik inav be caiiied on at difleieiu places, they will not only 
be employees as defined in s. tl(g) of the Employees* Provident 
Fund biii they should also be held to 1>e' woiking in th^ same 
f acton'. 

S. P Veima r. Regional Diiectoi ... 300 

Essential Commodities Act, 1955, ,s 3(1)— under — 

Sioyage of essential t nninioditv i] (ovned by Ihe language 
under s. 3. sub-ss. (1) and (2 ) — Relative position of — Siih~s 
(2) cannot be trad as icstntlixfr of the generality of poiuer 
confetred by sab s* ( 1) 

'Pile povvei undei siili-s 1 1) oi .s 3 is touthed m vciy wide 
language. Ihe e\euisc ol the powei may lie cither legula- 
toiy' Ol pu)hil)Uoi\. o\ ma> pailakc oi both these chaiactcis. 

Stoiage is <leail> implied in ihe wide language* used in sub-s. 

(1) and the (Icniial (ioveunneiu has the powei to icgiilate or 
prohiliit stoiage ol an essential (omniodil) The aigiunent that 
atorage is not within ilu* ainhii of suh-s. (l> Iieiuusc it occurs 
in cl W), subs. ^2; is not well loundcd. Sub-s. (1) is the 
icscrvoir or fountain ol the totality ol powei s envisaged iheie- 
undei win leas the* spetilied pmveis uiulei the v.nious clauses 
of suh-s. (2) aie nuae si teams oi tubittaiies that ilow out of 
that le.senoii oi lounlain. Ilu* use ol the words ‘’without ]>ic- 
judiee to the geueialilv ol tlie poweis tonlened by snii-s. (1), 
an ordei ma<le iheieiindi'i m.iv piovide” Idi the spec ilic poweis 
iindci els. Ui) to (/» ol *'Ub s. <2) itself nuluates that the poweis 
specified in those <lauHs au* illnsti alive ol the general power 
embodied in suh-s. (\) Sul) s. is eNhaustive of the powers, 
sub-s, ,2) meiely gives an illusiialivc list oi some of those powers 
and caimol to leatl as iesliutiv<* oi the g<‘nei diiy of tin* powTts 
conicued by subs. (I). 

1955, A. 3 I) and CJt' l\<nds 'A<egulafing and ptohihil* 

irig''-- Meaning oj Oisftnfllon brheren <'L (d) deals with 
Ihe pfHve) to legulale and not to piohiint Delegation of 
powt undet d (df Ih legate has no authouty to ptnlvhif, 

"Regulating and piohibiting” au* iw*o disliiui and sepaiatc 
allrihutes of powei undei s. 3. ihe powei to leguhue port- 
rays the idea ol (onliol, goveinaiue and diietliou, while the 
power to pn>hil>ii tonvevs the seiiM* ol the impoutiou o| a ban, 
or the plating ol a lestjaiut oi icsiiiction. (Is. < 7 ). id) and 
(g) of sub-.s. (2> sptMk ol the powta to legulale. tl. e) confers the 
power to ]>u)hil)it and tlu leiu.iining tls. (b), U)t {f), (h), (/)* 

(iS) and (/) though they do not immtiou that they aie illustiative 



X 


INDEX 


Pages 

of the power to regulate, impliedly partake the character of 
that power. CL (d) has relation to the power to regulate and 
has no co'nnection. whatsoever with the powei to proihibit. On 
the looting of the delegation made under cl, (d) the State 
Government has derived the power as a delegate to icgulate 
"storage” but has no authority to prohibit ‘storage” 

State of U. P. V* Suraj Bhan Pandey . . . 53 

Enacuee Interest (Separation) Act, 1951, s 10 and Admims- 
Lai 1071 of Evacuee Property Act, 1950, 10 — Evacuees' 

hhare detei mined but not transferred^Property continues 
to vest in the Assistant Custodian. 

Evacuee property would go outside the maniagement and 
control of the Assistant Cust^ian only after the evacuee’s in- 
terest had been separated and transferred. Merely passing an 
ordei that such share may be transferred would not divest the 
management of the property from the Custodian. 

Syed Anwar Ahmad v. Assistant Custodian Gene- 
ral, Evacuee Property ... .. 641 

Factories Act, 1948, s. 106 — Requirements of — Complaint to 

be made within three months — Cognizance can be taken any 
time theieafter. 

What s. 106 requires is that the complaint should be made 
within three months. Once the complaint js made within that 
pel 10(1 cognizance thereof can he taken any time there*ilter. 

— > s. 8(2) aiid (4) — District Magistiate has dual character. 

Even though the District Magistrate is a Factoiy Inspector, he 
is also a Magistrate exercising jurischction tliroLiglioiit the dis- 
trict and in that capacity he constitutes a Court. Lfndcr the cir- 
cumstances the fact whetlier the complaint was sent by the 
Factory Inspector to the Disinct Magistrate treating him to be 
a superior officer in the heirarchy of his department, or it was 
sent to him as a Court, should rest on the language of the com- 
plaint and the letter accompanying it. 

State V. S. D Gupta . ... 521 

Forward Cantract (Regulation) Act, 1952, s. M-A— Registered 
Associaiion.^Forward Markers Commission ran prevent such 
Association from ca7 lying on its business — Commission*s prio7 
approval necessary 

Under s. 14-A of the Foiwaid Contiacts (Regulation) Act, 

1952, the Forward Markets Commission is impowered to pre- 
vent a registered association from carrying on its business m 
any commodity without its prior approval. 

Union of India t' Bullion and Agricultural Pro- 
duce Exchange Ltd. ... ... 562 

Hindu Marriage Act, 1955, s IQ-^-Husband residing at Dehra 
Dun — Wife going there io settle dispute with husband — Dehra 
Dun Couii had no jurisdiction to try the petition for dissolu- 
tion of marriage, 

before the words "reside” and "last resided together” we find 
the words "husband and wife ’ which means that in order to 
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confer tlie jurisdiction on a couu, a petiiionei must piove that 
the parties icsulc or last icsidcd togctlici as husband and wife. 

If the wile went to the husband’s place only to get iid of the 
hiisliJind or to quauel with him, it would not be piopci to say 
that the pal tics last icsided as husband and wife at that place. 

That a casual visii oi a Uiupoiaiy visit with an iuicntion 
othci than to lesido would not confer jurisdiction under s* 19 
of tlie Hindu Maiiiagc Act to cnleiiaiu the potnion. 

Sint. Supiiya 7 /. Vasudeo Hang .. ... 78 

Income Tax Act, IDlil, .s. U21 — IVlu^Uier Incoma tax Officer has 
ponun to impose penalty under v 221 of iha ict. 

When s. 221 is u\ul along with s. 2r)()(l) *uid (o), theie is left 
no looiii lo? doubt that the powci unclei s. 221 is cxcicisablc 
by the Inconu'-lax onicoi. 

1 ). Puliani iK lucoiiu* tax Commissioner (F. B.) ... 453 

Indian Contract Act, 1872, .s. bo - Agukimcnt to rcconwy im- 
movable pXipeUy- "Definite penod fixed in Ui: agtaeineni — 

Time is csseme of (ontuut "Tlaintiff to st)nUy comply with 
llie conditions of (oniuut* 

In the case* u\ an aguruieiu to u‘<<>n\c^\. the oiiguial vendee 
acquhes luidei the ni igiital sah»(lc‘e(l lumi the oiigiual \cndor 
a piefaiioiiN title iu the sense that b\ agueiueni to ucoiivey 
the same he umleiiakes a nsk and luueuainiv ol acquiiing an 
absolute and indeieasibh* title* As sudi. li m the ugurmeiii 
o£ letonvcyaiuc' a delinite time is h\ed, that time would he ol 
the essence of the couiiact and a couil ol txfuiiv escvpl in cases 
of unavoitlahle accident, liami misit piesentalion. t‘ie. will not 
give any ((luitable ielit*l to tiu plainlill if it is t^tiblished that 
iie filled to sliidlv abitl<* the spec iln (otulittoi^ subject to 
whidi the agrcamient ot ie<on\e\a!ue was <*\(‘(uted. 

Oewau Man Mohan Lai e lbau*\ Lai alias Dulh Sain 426 

Indian Eyidence Act, 1872. ^ lit* Plots / / out by Cushh 
(lta7i^"lj*ssee tannot <hnlUni\e ( nstoditin\ tfth 4ill he sui^ 
renders the plots, 

Wheue the apindlant imd adiuiiudh lak(*u the plots in 
dispute horn the (liistodiau on lease*, lie was (‘Stoppcvl fiom 
challenging the (lustodian’s tltb» till Iu* had surien<U*i<‘(l posses- 
sion ovei the said plots to the ( usiodian and it is not optui to . 
him to contend (hat onU the e\acut*(*‘s sliaie hating vested in 
the Clusloclian. he uas not (he appellant’s laiulloul in legaid 
to the entire plot in dispute. 

Syed Anwei *\limad e. Vssistant (‘u.siodian (Jem*- 
lal, Kvaiuee Ihopeiiv ... 641 

Indian Income-tax Ret, 1922, vs. 2 i fl) and f:i) and 28 (1) 
(o^Penalty tmhosed undn s 28d}ff) on Hindu tnulwided 
family on 22?id /luguv/, 19t»3 tsse\see\s ttppea} in partilion 
alloroad by Tiibunnl holding disiuption ot llindu nndhided 
family from iltli May, 19;*8 - .Vo aider >f penaPy tan be 
passed under s, 28\^1)((). 

9 H.C. (ILRW.O 
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Before an order of penalty can be sustained, the assessable 
entr\' on which the penalty is beinaj imposed must be in existence 
on the date of the order. 

An order of penally passed against an Hindu undivided 
family on 22nd August, 1963, by the Income-iax Officei cannot 
be sustained when the Tiibunal had allowed its appeal by an 
order dated 12th December, 1963, recognising its partition as 
iioni 6th May, 1958 as claimed by it 

The fiction created by s. 25-A(S) docs not come into play 
in a case where an order under s- 25-A has been passed. To 
put a different interpretation on s. 25-A(3> would work un- 
necessaiy hardship and injustice on assessees. 

Commissioner of Income-tax v, Nathi Mai Gava 
Lai (F. B) 

Indian Limitation Act, 1908, Art m—Penod of three yems 
to be completed from the dale fixed tinder the agreement. 

The period of three yeais under Art. 113 is to be computed 
from the date fixed for the performance ojE a contiact oi if no 
such date was fixed, when the plaintiff had notice that such 
perfomance was refused 

Deivan Man Mohal Lai t. Piarey Lai altos Budli Sam 
Indian Railways Act, '890, 55 . 82-^ and 82-/ and Ra?lway 
Accident Compensation Rules, r. 6— Potacr of Claims Corn- 
misstoner to award compensation for persona t mpiry 

Where the Claims Commissioner found that the claimants 
had suffered pain and suffering because of the in|uries received 
on account of railway accident he had powers conferred upon 
him by the Statute and the Rules to award compensation. 

Railway Accident— of cash— Compensation payable. 

If it can be established that the loss of currency notes was 
due to railway accident; clearly compensation is payable. 

Union of India v. B, K. Ojha 

Indian Railways Esteblishment Mannual, paias 216 (A and 217 

(£?) and (h)— Railway Seledion Boa}d-—Candtrtate selected 
by such panel and approved by competent anUioiity'-- -Subse- 
q uen t can cclla tion — Invalid. 

Under para 216, no provisional list can he prepared. Once 
a selection is duly made by the Selection Board and the panel 
is approved by the competent authority, rights to the persons 
selected and put on panel acauc under ds, {a) and {b) of para 


Para 2 1 C(/) docs not confer an absolute and uncontrolled 
power on the higher authoiity to cancel the selection and the 
panel of selected candidates. 

It cannot be said that para 217 was framed for purpose of 
embellishment and not for the purpose of affoidine some ii<^hls 
on candidates who Me declared to be successful at the selection 
whose names are included in the panel as 
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Notification cancelling tlie panel of selected candidate held 
invalid 

— , pa)a 216 (/) — ' Oihci defeeW — Highv) auHioufy when 
cannot cancel o) amend a panel. 

The expie.ssion **olhei deLccls*' even il ^i\en wide connota- 
tion would not confei on the highei aulhontv power to cancel 
or amend a panel meiely because he ivas pcisonally of the view 
that the papers set h\ ihe Selection Boaid or the standaid of 
giving maiks to the oxanunees on examination of the answer 
books or at viva vnre icsls were veiw Hnicnt. 

Sh)ain Behari Lai a Geneial Mainiger 591 

, pa}as 2832 and 2838 — Depa)lme7ital canteen ^Sernants 

of-^Radway senuinls, 

Tht personnel of the stall employed by t!io canteen which 
IS a depailniental sialutoi\ canteen aie to lie Heated as Railway 
scivarts II is JuUlici ch‘ai honi tlu* second not' appended to 
para 283^1 of the M*inual ulii^h <laiilies thai in cases whcie the 
canteens aie being* nm on a co-opcn^iiive I'asis and theic subsists 
a relationship of niastei and st'ivani between die Coopeiative 
vSociety or ihc iii.niaginti ('oniiniitee and tin* canteen employees, 
the cantejen staff ;nr‘ not to bi* tieated as Ralhva\ servants 
Ffehh a canteen being tun undei st.ifnlon obligation, other 
than on co-ojan alive* basis, tin* *tnfl employed tlieiein would be 
treated as Railway servants 

Union ol India (». Banijte Ihindey .. 671 

Indian Registration Act, 1008. s?- \l(\yh) and ^9- (tmegisfered 
documch! — ,idmis\ihililv nf — ^uu fot pattil/on — Deore in 
lows of fompioifNsr pawed /?/--T’o?/i/nov?/Nr drltning shares 
of padirs also uf icsprr/ o/ ,soi»7e nlhc) p)ohetfy not subject- 
matin of the Sint-- Regisfhilnni Nifcssity oh Held, com- 
piomi'^e (ouhl In' > cited on as an adniiwtnn of afth cedent 
fide, 

Wbeie llu‘ cornproinisi^ was mteied inlo in a paiiin’on suil 
by which the pal lies took sepaiate shai(‘s in (he disputed Khata. 

The (oinpjoinise also tnilHKlied a udtal dehning th<* , shares 
of the paities in lespinl o\ piopeit’* not siibjcx t-niai ler of the 
paitilion suit In a siibsecjneni litigaliim belween llie i^aitics 
legarding ihc sbaie.s of paiiitx in the piop(‘iiy contained in the 
recital, question aios<* as to \vlu*thc‘» tlie^ contpioniis' was in' 
admissible* in (vichmie as pioof of title in view ol s. I7(l)f5) 
read with s. ^19 of the Indian Rcgisti.ition Ai t 

HfUi the paities ie<ogni/<‘<l the exisling iiil<* of each othci 
and defined their shaies b> iln* .( ompiomise A recognition 
of title Ol dcTmition of n sh<u<» on ibc* basis ol Ihat lecognition 
cannot be (te 4 iied as dealing, detlaiing. assiguincs limiting or 
extinguishing any right, title oi inteic'si in inunovalile propevtv, 
such a recognition niay bt* otal or by a docaunc'nt, and if in 
document, it would not i<‘(|iiiie legislraiion. Kven an unregis- 
tered document can b<‘ ulied upon in pioof of admissmn of 
title. The compiomise can be lelied upon as an admission 
of antccondent title. 
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Shyam Sunder v. Siya Ram 

Indian Stamp Act, 1899, s. 2(15) and Sch. LB, Art 45 — Docu^ 
ment reciting the factum of earlier partition — Subsequent 
document executed to serve as evidence of earlier partition — 
Chargeable to duty not as an instiument of partition 
Where a document executed on 4th September, 1969 recited 
that the parties who belonged to the same family had partition- 
ed the properties and entered into separate possession of their 
shares on 27th March, 1969 and subsequently a map had also 
been prepared while certain portions of it liad bt'en left joint 
and the document was being executed to serve as evidence of 
the earlier partition, held; that it was an instrument of partition 
and the stamp duty of Rs.2.25 was sufficient on it 

Siya Ram v. State of U. P. (S. 

1899, 2(5)(a), Sch. LB, Art 15 — Agreement or a Bond — 

1899, s, 2(5)(a), Sch, LB, Art, 15 — Agreement or a Bond 

pay back the advance money — Document unattested — Not 
a bond, but an agreement. 


Where the document read as a whole represents a transaction 
of ati agreement to sell a commodity and an advance payment 
of its price; one of the terms of the transaction being that in 
default of supplying the agreed ouantity the executant will pay 
dam^es at a certain rate and there was no express promise to 
pay back the advance price in case of default and the document 
was not attested; held; that such a document would be charge- 
able to stamp duty as an agreement and not as a bond. 

Mahabir Prasad v Peer Bux (F B.) 

— , 1899, ss, 31 and 32 — Collector certified a particular docu- 
ment as an agreement— Covered under Art, tne)— Collector 
can fake^ a different mew on the similar documents for which 
no certificate was issued earlier— Principle of res juditata 
not applicable. 


A c^tiacate issued by the Collector in each case is in rcs- 
pea only of the p^ticular instrument certified and is not 
meant to be operative in respect of instruments of a similar 
nature not brought before him for certiHcation. The opi- 
nion of &e CoU^or in an earlier case thus cannot debar him 
iTom giving a different opinion subsequently on the principle 

not debar him from arrivino' at 
to which he has arrived in the present 
P'} Pnnaple of res judicata as there was neither a 
ludiaal determination of the matter by the Collector nor the 
present applicant was a party to the earlier instrument. 

— • 35, Sck. I-B and Art. 5(c)— A ^cement to grant a 

lease m future— Premium and rent paid to get lease Docu 

ment is an agreement to let and duly is payable under Art' 
ou, Sch. LB and not under Art 5(c), Sch LB, 

mere if the Improvement Trust had undertaken to grant 
m futpe a lease in favour of the first party or his nominal hv 
executing necessary lease deeds and the fim party had fo^the 
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purpose of obtaining that lease paid certain amount by way 
of piemium and rent to the Impiovcincnt Tiiist in respect of 
tlie plots mentioned in wSch B of the document held; that the 
document will be an agiccincnt lo let 

Even though an agreement to lease may not i^osscss all the 
characteristic of lease and may not ellect vlennse of property 
it would be chaigealilc lo stamp duty of the same amount as 
lease under Ait. load with the entiy about an agreement 
to lease mentioned in Ait. 5 of llie S<'ficdulc 

Daihaii Singh Saini v Boaid of Revenue (S* B.). 

Intermediate Education Act, 1921 — Examination Com- 
mitiee is not leqmyed lo frhm fyosonaJ hcmhio; to candidates — 

Sl)Ot Enquiry Committee oblaming exldanation ?? an ample 
opportunity — Copy of lepoif nerd not be driven to candi- 
date. 

Ncitlioi the Tnlonnodi.Uo Ediuaiion A<t not the Rules and 
ReguLilion fianiod tlu'ioiuuht tociuiio the Examination ('om- 
niittO'' to give ])Ois()nal hoaiing to the oandid.iio 'Ehcre is no 
statutoiy KX|iiiK*inotit oi pnsonal hoaiing IVisoimI hearing 
is not ouo ol the TU‘<<‘ftS.H\ u‘<|nnomonls ol ptiuci]>le of naUiial 
justice. 

— , 1921, Boaid\ Calendai, Chap. 17, jmui 3fl) — Punish- 

rnnif under- So opportunity >\ieen lo \ltom cause nfrawsi 
proposed punishmeifl. Xo eurhition of inles of natuial 
pistice. 

Rules of nutinal justice do n<n ittjuiio, as do the juovisions 
of Alt, 311 of till' Constitution, tlu* giving ol an oppoihmilv to 
show-cause against ilu* piopo.sed punishmeni: thev mcielv lo- 
quire tlie afioi cling o| an o]>poi iuniiN to t‘\p1.un oi mec’t ilic 
charges ot alh^galions I(*\(‘11 ch 1 ag«iinst the ]>c‘is(>n coiueined 

'ritatubak Pali riipathi v. Board of Tligli School 
and Inlet mediate Kdiuaiion (F, B.) .. .. H2 

Interpretation of Statute Proviso dependent on the main 
cnadmenl - Cannot be lead as a substantive jnwision. 

The noiiual lule oi lonstiuttion uilh u*gaiil to i pioviso is 
that it must prhna fatie t><* liniiied in its (>p*‘;adon ft cannot 
be troatcHl as il it ueie an indejiendeut enacting clause instead 
of being dependent on the main enactmt’tu. It is foicign tci the 
piopci iunction ol a pio\tM> to u%d il as a sulisianUie piovisitm 
save in cveay i*X(’eptional cases. 

Abidii Kliatun (#eiu‘ial M«uiagci. Diesel Doco- 
niotivts Vaianasi (F. B.> .. ... I7r> 

. Superflnity may be impuOtl to the Parlinmiuit only in 

the last resort. 

Obviously, s. 221 dots not empouei spi^ihc iIU any authoiitv 
to impose penalty on an asst'ssoi* alio lias delaulted in payment 
of tax due to him. Bui u cimnoi be assinnecl that s, 221 is 
otiose. Supctfliiit) may In* ituputed to tlie Pailiainent only in 
the hst lesou if no olliei picnision in the Aci is found to lopair 



the omission in s. 221. \ satioit in a UUnir should Ik* cons- 

trued in all its intci (onnationv 

D. Piiliani ftn-mu tax < oinMus^ionci (F. U) 
Land Acquisition (Amendment and Validation) Act, VM. s. 

Picsaibes a (imt-hhiit lu o# uutknhr tlrffuiti- 

iion xindn t. 0(1) of ////’ Ltnul lit and not to 

l)uhlUalwn of dedarafion nndn s <*{2^ o# !h^\ .h/. 

S. 4\2) places a limiiaiicm <»l twn scats ttoin ihc date ol tin* 
comniencemont of the Oiciinaun oi tin* iiia*. ’n*» ol tin* ticduia* 
tion nndet s. (>(lv ol the h.nul Vtinisiiion \u and iku on tltc 
publicalitui of that (IcrlaMtion nnd'*t *» «»( fir* Act. \ deda- 

tion under s. (i is made nndta sob s (H ami not umU*! snii-s 
(2); hence s. 4(2) of the 1 and Xtqoisibon Vinrndmciu and \ nli- 
dation) Act prescribes a lime-binil in iC'^pen ol inakin;; nl a 
declaration under s. b(l'. 

The liuiitatiion ]aes(itlu‘d b\ s I lb ot tin I atul Aujuisifion 
(Amendment and Validation) \it is not appln »bb* to publita- 
tion under s 320) whuh is to \ pub!iiath»n tuulet 

s. 6(2) of the Land Ac(|uisition Au. 

S. 17(1) of the Land Acquisition A<t, iS<M Jn iH apidh 

cation to l)ro((*ctiinf^s undt i f P U^rt\ / .so?/ Ptntdiad 

AdhiniyatUf ]%B--*Jlddutddr *» ad lands nini is utu ionliinul 
to wasir 01 aiahlr lands, 

S. 17 of (he Laml Acqiiisition \* t in its ap{>li» aii *n to |un 
ceedings under the Ih P. A\as In.iiu \ sk oh Pni'-batl Adhini* 
yam, 1065, s. 17(1) as amended In appH<abb to all lands and is 
not confiiu'd to ’v\aste nr aiable laud. 

Undci the housiiip; atioinmoilation stlnine, pn^Msion has been 
made for the bidldin}; of houses tiu* Ibnut and b\ otlieis 
while under the land de\elopnienl siiienu* siti^ ha\c to be de\e- 
loped for construclion of houses, both tIu'-. m hemes uudei 
the U. P. Avas livam Vilvish PanMiatl \dfuu*\am aie loi moet- 
inpf the need of housinj; atiiunmoilation hv tin lesnUnts ol pivli- 
ciilar jiea. Both the s( hemes uud(M ihi* \dhlnt\ im weu* inehub 
cd under tlie Town Impioveimmi A<t in one sdnem under the 
''h()u«inp; accommodation s<htm<x" 

Kliadim Husain xn Slate ol Ih I*. 

Land Improvement Loans Act, WX v 7 and (\ P. Tiupwi 
Rules and U, l\ Zambidayi AhrdJtion and hand Rrfonns 4(t, 
1950, A. 279 — Taqavi loan^ dicioinv of— /Vo, css for. 

There is a distinction between arri'ius of laud tt venue iind 
sum recoverable as anears of land revenue hut <nue a statute 
says that a paiticular loan (an be u*coveied as il it was an arrear 
of land icvcnuc s. 270 of U. P. '/amimlaii Mjolitiou aiul Land 
Refoinis Act will have full application. 

H(dd: the tiansaction in que«slion was a laqavi loan and the 
respvmdent had the right to issue u citatloti ui it> atfaeh the 
movables or to aircst the i^titiouci or to do all tliose things 
simultaneously or one after the other. 

Ram Lai Poddar xk Tahsildar Nanpara 



Malikana Allowance — Wheiher by xvay of compensaiion of the 
proprietary right and delci mines under s. b(b) of the U, P. 
Zamindan Abolition and Land Reforms 4ct 
Ret G. C. Mmhur^ J. (C^n dilJeu^nce of opinion between S. 
Chandra, J. and Trivedi, J.). he Malikana Allowance was not 
by way ot compensation joi acquisition oL his propiiccaiy light 
and did not dcteiminc undci s (»(/;) of the U. P Zammdari 
Abolilion and Land Rdoims Acr. 

TIjc hlalikana was paid by the infcvioi piopiietor to the 
SLipenoi piopuetoi in icspcct oi his piO])rietarv lights and the 
allowance v as not compeiisatoiv one for the acquisition of the 
rights ol the Raja. 

Raja Bahadui Bhagwati Prasad Singh < . State of U. P. 
Motor Yehicles Act, 11)39, 90, 110-/1, 110-D and 110-7^ — Acci-^ 

ihnl by an tinturd cai — Deceased's reprcsenta*we can claim 
combcnsalum ecru against die msined person, 

S. 96 piiniaiily deals with tlie insurer. Its piuposc is not to 
define oi limit the liability of the insured peison. 

S JlO-t bans the |Uii'»diction ol cuil com is, and all claims 
for compensation will come within tlic jurisdiction of Claims 
I’nbunal Ihe pluase “any question ichiting to any claim for 
compensation” is so wide Unit it will obviously include the 
question of lact or law which Claims Iiibunal can adjudicate 
against ihe insutor 

Vishwa Mitia Chaddha y», Smt. Amiit kaur 

Municipal areas under the Town Improvement Mt--Iiousing 
aaommodation si heme under the Town Areas Art can be 
^ramed-^The pinase **any aiea to xohiih ihe Act is extend- 
ed*' — Meaning of, 

riic cxpichsiun “any aiea to wliiih tins Act is extended” cm- 
biaccs the Miiniii|)al aica as well as the adjoining *uca to which 
the lest of (he Act is exlcuded ot applied S. 2 of the U. l\ Town 
Jinpioveuicnl (Adaptation) A< t did not in any way alter or am- 
end the piovisions of sub-s, (3) M s. 1 of Uic Town Improvement 
Act Both the piovisions toatcnqdatc the In'inging into opera- 
tfon of the 'Town hupKHcmicMU Act in the Municipal aiea as 
well as the adjoining ,ucm ^it tin* sauic time*. S. 2 of the Adapta- 
tion Act only authoiities the State Govenmient to bung the 
A(! into o})eiaiion with the adaoialion mentioned in the Sche- 
dule freiue a liousc itig accouiiiMtlalicui scheme could validly 
he tiaiued loi Municipal aiCM also. 

Rhadun Husain u State ol U, 1' * * 

Oudh EsUtes Act, 1869. a. 29-. / — Stalrment in the will that 
adntdee has been taken m adoption — Will reg^sieied and 
piox>ed — Substantial iihn plianrr with the requirement of 
the section, 

VVheie the testatoi had declaicd in his will which was le- 
gistered and duly proved that he was taking the plaintiff m 
adoption, held that his will substantiallv complied with the 
icqunemeut ol s. 29^A ol tin* Act as s. 29-A docs not prescribe 
any set formula in which such a declaration sliould be made. 
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Undei s 29 of this Act even Mvihammedan Taluqdars were 
peimitted to adopt a son and obviously in iheir case no reli- 
gioi;> ceremony is required and all that they had to do was 
to make a dedaration in a registered document as lequired by 
s. 29- A of the Act 

Jagat Ranvir Mahesh Vrasad Singh v. Sint. Baqiidan 
Natural Justice— pnnciples.-^uasi-judictal principles 
to be observed by the Authoiiiy — Can evolve its own rules - — 
I he essential principles of natural justice that are to be 
oostrved by an authority dealing with the cases in quasi- 
judicial manner are as follows: 

(!') The person whose rights are to be affected must be given 
notice of Ae case or the charges which he has to meet; (2) he 
must be given an opportumty to make a representation and to 
explain the allegation made against him and to have his say 
in the matter, and (?) the authoiity conducting the proceedings 
must not be biased and should act in good faith. 

The farst two prindples imply that the person proceeded 
against must be informed about the material on the basis of 
which allegations made against him are founded so that he 
mav have an opportunity of explaining them and putting for- 
ward and substantiating his own version. It is open to the 
authority concerned to evolve its own proceduie for acquaint- 
ing the person concerned with (barges and material on which 
they are founded and also for affording him an oppoituiutv 
of explaining those charges and putting forward his case. The 
procedure will vary with the facts, circumstances <md natuie 
of case, constitution of authoiity dealing with it and the rules 
uimer which it functions 


Triambak Pati Tnpathi v. Board of High School 
and Intermediate Examination (F. B.) 

Preyention of Food Multeratlon Act, 1954, s. Z{l)(a}~Acaised 
informing Food Inspector that oil m hts poaession is non- 
edible Oil — Sample taken by Inspector cannot be said to be 
adulterated within the meaning of s. 2(l)(o) of the Aci-- 
Arcused absolved of liability under ss. 7 and 17 of the Act. 

When it is established that the accused informed the Food 
Inspector who had gone in the sliop to take sample of the 
mustard oil that he was selling non-edible oil, it could not be 
said that the sample taken from the accused is not of the 
nature, substance or quality, whicli it purports or is repicsen- 
ted to be. When the accused neier claimed to have sold pure 
mustard od to the Food Inspector, the sample taken possession 
of by the Food Inspector cannot be said to be adiilieiatcd within 
the meaning of s. 2(l){a) of the Act and the accused did not 
commit the offence under s. 7 read with s. 16 of the Act. 


Nagar Mahapalika, Varanasi v. Parmeshw,ir 

and 5-Railways Establuh. 

Subsmber has no nght lo make nominalion 
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Under r, 1310 U)(i,) the amount oi spoci.il contribution be- 
comes payable to the widow or widows or dependent children 
of the deceased subscriber in such shaies as Me coutiolling 
oJficei may dctcTnuiie In view ol s. 3(2) of the Act, the deter- 
mined shales of the special (ontiiiiution shall vest in the men- 
tioned dependents, namely the widow*, oi dependent childien. 

Since no nomination can be legally made, no occasion will 
arise to invoke s 5(.1'> in legard to special contiibution. 

, ss. 3(2) and 5(1,) — Rntlu’ay iistablishnirnl Code, Vol. I, 

Ch \lll, and liailii’ay Piotniloti Fund Rules, ri. 1338(3) 
and 13‘10(l)(ii ) — Amounl of lund becomes payable lo a path- 
culat dependatu by teason of •wminalion made by subsen- 
— Sums lo whidi nominahon made vests w him —Nominee 
zcdl become ownet nndi i s'. 3(2). 

Nominee may be peison who is not deiicndant. If amount 
exceeds Rs.5,000 and the nominee is not deixmdant, the amount 
shall be pa\able only on production by the nominee of piobatc 
oi leiteis of adininisli'dicm. Obviously, if the amouni is in 
excess ol Rs 5,000 it is payable <o the nominee, il he is a depen- 
dant without piobaU' oi the lettois of admiuis'iation. 

ll .nidei the tides an amount becomes payable to a paiti- 
culai dependant b) leason of nomination, s. 3(2) will equally 
apph and the sum to which the nominalion lelatcs will vest in 
the nominee dependant 

In such a case, the noiniuee dependant will besome the owner 
unclc’ s. 3(2) He need not lake lecouise to s5(l)i lo establish 
his henelicial inteiest in such sum. 

Bhagwan Singh v U.mgo Hai tF. B) ... 67 

Punishment and Appeal Rules lor Subordinate Services, 11)32. 
r. l-A (as amemded in llXiS) — Pawns cxnched by the appoint- 
ing authority under — Naluw of. 

On leading the .seivicc lulcs as a whole the power excicis- 
ed by the appointing authoiity is by way of delegatee and not by 
way of powcis exclasively confened upon him. 

Mritunji Singh v. State of U. 1*. 751 

Railway Property (Unlawful Possession) Act, 1906, ss. 8(2) 
and 9 Statements of zeilnesu's uuorded dining enquiry 
undo — .Supply of copies to arcicsed — Necessity of — Omts.sion — 
elfecl of-Sode of Ciitninal Pioceduie, 1898, Chap. XIV, 
ss. 101, 1G2 and 173(4). 

All provisions contained in Cihap. Xiy of Ine Code apply to 
enquiry made by an Ofiicer ol the Railway Protection Force 
undc't the piovisious of the Act, with the result that tlie En- 
i)uiring Olficcr will be sub|e<t to the jirovisioiis contained in 
ss. IGl, 1G2 and 173(1) of the Code. Enquiring Ofiicer under 
S. 173 (4) of the Code read with s 8 (2) ol the Act, is under a 
statutoiy duty to furnish copies of slatemeuts of witnesses re- 
corded by him during enquiry under s. 9 of the Act to accused. 
Omission to supply of the copies vitiates the trial. In such a 
case piejudice is patent and will be presumed. 

9 H.C. (ILR)-4 
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, 1966, is. 8(2) and (9) and Code of Criminal Procedure, 

1898, s. 162(2) — Obtaining of signatwes of wiina^es on state- 
ments recorded duimg enquiry under s. 9 — Propriety and 
effect of. 

An Ofiicei of the Railway Protection Force cairying on en- 
ciuirj’ under s. 9 of the Act is jirohibited in view of s. 162(2) of 
the Code lead with s. 8(2) of the Act, from obtaining signatures 
of witnesses on the statements recorded by him dimng enquiry. 
The obtaining of signature is likely to create in the mind of wit- 
ness produced for the prosecution a sense of commitment to 
the statement signed by him which seriously impairs the ^alue 
of eiidence of that witness at tiial. 


Indal Singh v. State 

Railway Smante (DisolpUne and Appeal) Rules, 1968, n 19(5) 
I”!) {a) — Compliance of— Finding of Inquiring Authority — 
Reasons when necessary by Disciplinary Authority. 

Under r. 10 the reasons are necessary if the Disciplinary 
Authority disagrees with any findings of the Inquiring Authority 
but in case where the Disciplinary Authority agrees with the 
Inquirmg Authority a statement to the effect that it agrees with 
the findings of the Inquiring Authority is sufficient compiaince 
of r. 10(5)(a> ^ 

— — — , Sch, 11, nos. 7, 8 and 9 — Show-cause notice — Issue of 

Aiithoiily competent to — Consdiuiion of India, Art. 311 (2). 

The Disciplinary Authority defined in the rules is entitled to 
insutute disciplinary proceedings only. Under Art 311(2), 
Constitution of India as well the authority to show-cause can- 
not be different from the authority that is competent to impose 
the punishment ^ 


Ram Dulare v. Union of India 

Special Mandate Act, 1972, s. 16 — Second marriage during the 
lifetime of first wife not void. 

The act of marriage, a second time, dunng the lifetime of 
the first wife married under the Act might have been an offence 
undei s. 16 of the Act and the husband might have been prose- 
cuted for the same but from this it does not follow that the 
second mairiage whi<^ was a valid marriage having been per- 
lormed acco.ding to Hindu cutomary rites became void. sflC 
did not declare such subsequent marriage void. 

Smt. Shephali Chattciji v. Smt. Kamla Uancrji 
Transfer of Property Act, 1882, s. &4^Vendee under an 
JlcgT'"' transfer the property—Sale not 

A vendee under an agreement to recovery the property to 
his original vendor withm a certain time is not leg^y^^en- 
md from .^ar^fcmng the property If a person if reafiy^d 
willing, with foil nonce of suti agreement to purchase the pro- 
perty in quesuon and to acquire such title and interest in foe 
property ^ foe original vendee was capable of transferring it 
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Dewan Man Mohan Lai v, Piary Lai alias 
Budh Sain . . 426 

, 1882, ss, 105 and 108(ci) — I'enancy for a fixed tern — Trans- 

f€7 of tenancy rights to tim'd person by the I r nan Such 
transferee neither becomes a lessee nor tenant of the original 
lessor. 

S. 105 of the Act confines the relationship of lessor and lessee 
to* the parties to the contiact by w'hich the rioht of enjoyment 
of the immovable property is tiansferred for i ceitain tim^ ex- 
press or implied or in perpetuitv in consideration of a nnce 
paid. The emphasis is on the contractual relationsliip. Theie 
bein^ no privity of contract between tlie oii<^inal Icssoi and the 
transferee from the lessee, the transfrerce will not become the 
lessee or tenant of the ari|vinal lessor, thoug-h suth a transferee 
will be able to enjoy the benefit of the leased property because 
of the statutory provisions under sub-s (t) of s lOH- of t)ic F. P. 

Act. 

Kunj Behan Lai Gupta Sii Shivji Mahaiaj, 

Birajman Mandir 

Telegraph Ware (Unlawful Possession) Act, 1956. a 2 (b) — 

Test. 

A mere visual appiecia^^ion of the <oloui and lustn^ of tlie 
wire coupled with the measiurmcnt of the diameter is not 
sufficient to establish that the whe in question was (opper wir(‘ 
whicli came within the prohibited (ategoiy of telegraph wiie 
as defined in s 2(5) of the Act. 

, s 5 — Offence under the section not p>onrd-‘-Convir- 

- Uon tinder ss 379 and 411 of the Indian Penal if jusfi-* 

fied. 

While meie possession is punishable undci the rdcgiaph 
Wire (Unlaw^ful Possession) Act, dishonest possession alone is 
punishable under ss. 379 and 411, I. P. C. If n poison can give 
a reasonable explanation for his possession he cannot be found 
guilt\ under ss. 379 and 411, 1. P O But if the same pci son 
was beinir prosecuted for an olfuve under the Telegraph Wire 
(Unlawful Possession) Act, his ox]ilanation is of no consequence. 

Even though his possession might be innocent and lionost he 
would still be guilty under the Telegraph Wiii* (Unlaw! ul Pos- 
session) Act. Thus the ingiecJicuts of the oflcnce under tlic 
two Acts being different he cannot be convictc<I under s. 379/- 
411, I P. C. in the absence of a charge. 

Gauri Ram v. State of U, P. . ... 388 

U. P. Consolidation of Holdings Act, 1953, Agricul- 

tural plots sold with a right to re-purchase — Old plots includ- 
ed in a new chak during tonsolidaiion proceedings — The 
liabihty to re-sale continues ei^cn in the new chak irrespective 
of change of identity of plots. 

S 30 speaks of the liability of the tenure-holder. TIic liabi- 
lity should be in respect of his aid holdings. It need be a liabi- * 
lity which attaches itself to the land like a diarge. If the 
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tenure-holder was under some legal liability, he would continue 
to remain subject to it. 

The duty of the seller to exrute a proper conveyance of the 
property agreed to be sold is a liability of the seller recognised 
by the law. It is an enforceable legal liability, which relates 
to the land mentioned in the agreement and such liability is 
transferred to new chak. 

S. 30 includes a liability under s 55(r)(d), Transfer of Pro- 
perty Act, and such a liability is enforceable against a tenure- 
holder in respect of a new chak 

Shanti Prasad v. Akhtar 

1953, ss, 4, 5, 6, 7, 8, 9{2) 9’A and 49 — Constitutionality 

of — Powers of the State Goi eminent unde) ss, 4 and 6 to 
f)lace some village under consolidation while excluding olhers^ 
if arbitrary — Different procedure for correction of revenue 
records^Different set '>f courts and different right of appeal 
and revision prescribed under, if, discriminatory- -Provnions, 
not hit by Art 14 of the Constitution. 

— ss, 9(l)(a) and 9(2) — Word ^'Person’* inr lades '*Gaon- 

Sabha” and ** State Government** 

The Goan Sabha is covered bv the word ‘‘person ’ oc curling 
in ss 9(l)(fl) and 9(2!) of the A-t, The word “person’* is also 
wide enough to include the State Government unless such in- 
dusion would be repugnant to the context in which the w^ord 
is used in the sections. 


Shy am Sunder v, Si>a Ram 
1953, 5 12 of the Act is not affected by r, 0 of O, XSTL 


C, P, C. 


An objection under s. 12 of the U P. Consolidation of Hold- 
mgs Act not being a suit is not affected by O XXIT, r. 9, 
C. P. C. and an objection under s. 12, consequently not baned. 

Kamal Ahmad v Deputy Director, Consob'cluLion 

—,1953, ss. 48 and Notification under s, 52 iswed-- 

R^sion under s, 48 filed ufterwards — Revision is maintain^ 
able and should be decided on merits 


Right of a litigant to take lire proceedings to i supevioi 
court, if an adverse order is passed against him. comes intr 
existence Ae moment a proceeding is initiated and it conti 
nues till me Its continues. The right is to be governed bv tht 
law prevailing at the date of institution of the suit or appeal 
and not by the law that prevails at the date of the decision oi 
at the date of filing of appeal. 

On the aing of a claim or objection before Consolidation 
Officer, certain rights vested in i party to take the proceeding 
to the superior authorities, could not be taken away by a sub- 
sequent enactment unless it was expressly or by necessa^ impli- 
cation so provided There is nothing in s. 52 of the Act which 
eiOiei expressly or by necessary implication Ukes awary that 
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Dilawar Singh v Giam Samaj 

U.P. Control of Goondas Act, 1970. 3 i(3) and 3 ,(1) (a) (b) 

(c)^Order under s, S(^)—DL6tncl Magistrate to be satisfied 
as to existence of conditions mentioned in els (a), (M and (c) 
of s. 3(1). 

An order under s. 3(3) of ihe Act cannot validly be made 
unless the District Magistrate is satisfied as to the existence 
of each one of the conditions mcnlioned in els (a), {b) and (r) 
of s 3(1). CL (c) of s. 3(1 ) of the Act cannot be confined to the 
non- availability of witnesses in a criminal case pending on the 
dat€ on which the older is passed bv the Distiict Magistrate. 

, s, 3(1X^)> ’(7^) and {() — Notice — General nature of the 

muloial allegations miss nig— defect fatal. 

The defect of not setting out the geneial nature of the mate- 
iial allegations m the notices is a iatal defect as it icsults in 
non-compliance with the provisions of s. 3(1) The notices can- 
not be deemed to be notices unde i s 3(1) 

Haish Naiam aims Harsliu tc District Magistrate 

, 1070, ss, d.(l) and 3(3) aiul Constitution of India, Ait 

19, 

The provisions of s. 3(3) of the Act aie not unconstitutional, 
ulita viics or void. 

The poweis contained m s. (3) can, if exeiciscd, aflcct the 
fundamental rights of a person giuuanicecl undei els. (d), (e) 
and (/) of Art 19 ol the Constitution. The entire section is a 
composite section and the vaiious sub-sections and clauses have 
to be intcipieted and conshued in the light of vliat is contained 
in su])-s. (i) of s 3 The inKnpietation of sii!)-s (3) will also 
have to be made keejiing in view tlie pin pose of tlic enactment 
and object to be aihievocl hv bic oidci. Tlie heading of the 
enactment, vi/ “The Cttai Ib.idesh Control of Goondas Act“ 
shows that the pin pose <>1 the Act is to control th(‘ nefarious 
activities of unsoiial elements, the jneanihL* oi the Act and 
the definition ol tiu tcim ‘Goondas' also shous that a Goonda 
IS a person who caiuos on activities which are </gainst the people 
and which, if pcrniiued, ate likely to endangci the interiist of 
the general public. *Suf)-s, (1) of s. 3 also points to the same 
conclnsions. The powei given irv s 3(3) to the Distiict Magis- 
bate contains a law made in the interest of the geneial public 
as contemplated by cL (5) of Art. 19. of the Constitution. 

Raja V, State of U. P. 

U. P. Co*operatiye Societies Act, 1912. i, 137 (li) —^Atrard by the 
Arbitratoi — Execution in court — The exccutiufy court has no 
piiisdicfion to go behind the nuund and to struUni^e it. 

It was not open to the coujt below sitting as an executing 
court to go behind the awai'd oi to question ihe coircctness of 
any finding given by the arbitrator, noi xi had any power to 
record its own finding on a question which presumably was a 
question of fact. If an executing court is held to be entitled 
to question the correctness of a finding of fact recorded in a 
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judgment or a decree or an awaiJ which, is being executed, it 
would virtually amount to converting the executing court into 
an appellate court. 

Tilhar Sahkan Kxayi Vikraya Saniiti Ltd. v. Ram 
Swarup t 

U. P. Foodgrains (Restriction on Hoarding) Order, 1966 as 
amended in 1967 — 'Validity of — Essential Commodities Act, 
1955, ss S and 5(b). 

Where the Central Government by notification undei s. 5(5) 
of the Essential Commodities Act directed that its powers under 
sub-s. (1) of s 3 of the Act to make orders to provide for the 
matters specified in els. (a) to (/) and (h) to (j) of the sub-s (2) 
shall, in relation to foodstufife be exercisable also by the State 
Government and in pursuance of iL ^he State Government issued 
the U. P. Foodgrain (Restrictions on Hoarding) Order whereby 
it fixed a quantitative limitation on the hoarding of grain by the 
licensees in Form B under the U. P. Foodgrains Dealers Licens- 
ing Order, 1964. 

Held, the power to pass an order fixing a <iuantitative limita- 
tion on the hoarding of gram Is not within specific power 
under cl. (d) of sub-s of s 3 of the Essential Commodities 
Act. it is within the general power under sul>s. (1) of s. 3, this 
power was not delegated to the State Government with the re- 
sult the impugned order was bevond the scope of the delegated 
authority of the State Government and as such was illegal and 
void 


State of U. P p Su3*a] Bhan Pandey 

U. P. Industrial Dteputes Act, 1947, j 3(by-^Power under the 
section — To he exercised in acute emergency and as a tem- 
porary measure — Exercise, 

The State Government can exercise the power conferred by 
cl. (b) of s, 3 of the above Act onlv as a temporary measure and 
m cases of a<mte emergency where mere resort to power to refer 
or adjudication may be inadequate to meet the situation and 
's not ^ alternate to the power to refer for adjudication an ex- 
isting mdustnal dispute, much less to resolve the industrial 
dispute unilaterally. 


Heldj that the exercise of the power under s. 3(fc) was arbi- 
traiy and void and hence the nodfication was quJished, 

Mill^&^ U. P V. Prem Spinning and Weaving 


, 1947, ss. 6-E (2) and Pendency of bonus dispute--- 
Dismissal of employee without approval of Tribunal-^ 
Order not invalid— Employee iOn complain lo the Tribunal-- 
Tsio time limit for such complaint 

S. 6-F gives a right to the aggrieved workman to make i 
complaint to Labour Court or Industrial Tribunal if the pro 
visions of s. 6-E have not been complied with and therein 
ichie^e the same object which could be achieved on a refer 
cnce under s. 4-K of the Act. Non-compliance of requiremeni 


Pages 


719 


53 


633 



IVdEx 


xxV 


Pages 

of s. 6-E of the Act only enables the aggrieved workmjin to 
make a complaint under s. b-V of the Act and not ot render- 
ing the order of punishment invalid on this ground alone. 

From a perusal of the Act it is apparent that it does not 
presaibe any period of limitation tor making a complaint 
undei s (5-?’. Even so the complainant is expected to approach 
the Tiibunal within a reasonable time but simply because the 
complainant is guilty of laches it does not aifcct the jurisdic- 
tion ot the Tnbunal to entertain the complaint and condone 
the laches. 

Paras NatJi Misra ic U P State rndustrial Tribunal S27 

U, P. Municipalities Act, 191(3, ss, 8 and 298 — Area falling 
oiUside the hmiiit of the Municipal Board — Board's power 
io frame bye-laws for mch an area. 

The Municipal Board has powci to frame bye-laws for an 
area outside the Municipal ' limits by virtue of powers confer- 
red by s S{\) lead with s 298 of the Act provided it has obtain- 
ed the sanction of tlic piescribcd authority. 

Municipal Board, Fairukhabad v. Babu Ram 171 

, 1916, V ^(1)(^*) — Puipose of acquisition of land^--Gons- 

tructi07i of builchfigSf *theh (ompound and fo) new public 
streets. 

Held, tliat the land could be acquit ed under s. 8(l)fa) of 
the Act bodi for the purpose of laying out new public streets 
and also for co-nstruction of buildings and their compound. 

1916, and U. P Tow7i lmptoveme7it Act, 1919, s. 66 

and para. 10(3) of the Schedule — Land ucquued under s* 

8n)(a) of the f07me7 ict — Compensation payable under s. 

66 and para 10(3) of the Schedule of the latter Act*--Use of 
the land on the date of nolihration imder s. 4, Land Acquisi- 
tion Act, 1894, 

It the purpose for which the land was sought to be acquired 
fell squarely within the ambit of s. 8(l)(r^> of the U. P. Munici- 
palities Act and the provisions of s. 66 of the Town Improve- 
ment Act were attracted then under para 10(3> of the Schedule 
appended to the Town Improvement Act, compensation was pay- 
able on the market value according to the use to which tlie land 
was put at the date oi the notification under s. 1 of the Land 
Acquisition Act 

Business Cooperation Ltd., <?ha,uibad u. State 
of U. P, ... . 764 

— , 1916, — The term "mauneP' m s* I0(cr -includes the 

power of specifying the category of persons. 

The word “manner” in the ]>luase “the manner of election'* 
would include the* power of specifying tlie category of persons 
who will form electoral college. Since in a Jioard constituted 
under s. 10, there were two classes of members; it may have been 
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thought necessar)^ to expiessly authorise tlie State Government 
to specify the class of mcmbei& vvlio may elect the I’resident, 
because the term ‘‘manner of election" was wide enaujyh to in- 
tlutle such specification. 

1916, s lO(r) — The pJuase *(ind be elected in such taan- 

uef' occuinng m cL k) of ^ 10 — Scope, 

I'he phrase “and be elected in such manner" occurring in 
fl, is wide enough to include the piescribmg whcthci the 
election of the President will be hy the elected members only 
or by' both elected and nominated members. The prescribing 
of the electoral college being within the purview of cL (r), the 
State Government was wthin its authority in prescribing in the 
notification dated 18th December, 1964 that the elected and 
nominated members shall elect llie President and the participa- 
tion of the nominated membeis ni the election of the PieJdent 
was valid 


, 1916, 5. 43 — Nominated members — Not entitled io vote 

at: the election of the Pre^tideni. 


Nominated members were not intended to be within the 
purview of s 43 which Avas conlined to election of President of 
a Municipality constituted under s. 9. It has no application to 
a Municipal Board constituted under s 10 

Jagdish Shah v. State of U. P 

1916, s, 39 — 'Genuineness of the resignation — State Gov‘ 

emment to hold enquiry and \ntisfy itself about iL 

S 39 of the U. P, Muniapalities Act does not provide for 
holding any enquiry or for passing any order of acceptance but 
rhe State Government is under a duty to satisfy iiscif about 
tlic genuineness of the resignation letters and for that purpose it 
may hold enquiry for its own satisfaction. 


Rameshwar Das Mittal v State of U. P. 


— i 1916, s. 87-iI — Powers of District Magistiate under 

Exercise of, by an Additional District Magistrate invested 
with powers of District Magi:^fiate under s. 10(2) of the Code 
-—Code of Criminal Procedure 1898, ss. 10(2 1 and 11. 

An Additional District Magistrate who is invested with all 
the powers of the District Magistiate under s 10(2) of the Code 
of Cnminal Procedure can validly exercise the powers of the Dis- 
rrkt Magistrate under s. 87-A of the Municipaiiiies Act dunn'^* 
the temporary absence from dmv of the District Magistrate or 
even in his presence. The holding of temporary charge of the 
dismct by ^ A. D. M [not invcsied with the powers of D. M. 
under s 10(2} of the Code] during the casual leave of the D. M 

i powers of D M. under s! 

J' • does not possess any power to appoint any 
o.hei officer during his absence from duty, as a District Magistrate 
wnthin the meaning of s 10(1) oi 10(2) of tb.e Code. C^cc of 

Hich casual leave could not be 
deened to be va^t within tJic meaning of s. 11 of ^the Code. 

^istrict Magisti'ate under sub-ss, (1), (3) and (4) 
of 5. 87 A of the Act are statutory functions which co^d not be 
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delegated by the District Magisti.uc to any other oflicer who was 
not otherwise competent to disch.uge those iunctions. 

, s. 87-A — Mode of voting 

No mode of voting has Ixcn pi escribed by s. 87-A. It is in 
the discretion of tlie Presiding Officer to adopt any leasonable 
mctliod of counUng votes fot aiid against »he motion. Ihe 
method of counting votes by show of hands is one such method. 

Shyam Behari Lai Khundsari v. State of U. P. ... 101 

■, 1916 s. 128(i)(vii), rr. 3 and 4, item 10(o) — Unloaded 

vehicles passing through Mumapality — Not liable for toll — 

Only transit pass fee to be realised. 

R. 4 read in the context of other rules and tire Schedule ap- 
plies to an empty vehicle or conveyance mere p.issing throng 
the municipality, en route to an outside destination. Such a 
vehicle is liable to pay a transit fee, and as such under r. 3 is 
not liable to pay toll. 

, s. 128(i)(vii), item 10(b) — The driver of the vehicle is not 

liable to pay toll. 

Since the vehicles which are only in transit are liable to pay 
(jansit fee, the drivei of such vehicle could not be held liable to 
pay toll when the transit fee has been paid. 

City Board of Mussoorie v. Amolak Ram Oberai 251 
, 1916, s. 218, List I, Part Aj cl. (h) (xnii) — Word "Sanita- 
tion”, — Meaning and scope of— Bye-law requiring to leave 
foul feet open space between a building and a road — Power 
of Municipality to make. 

Sanitation is a very wide word. It is not confined to the 
interior of the building. Sanitation contemplates the surround- 
ings of the buildings as well. The provision of having an open 
space left by the side of the building in between the building and 
the lane or road may be necessary for the upkeep of the sanita- 
tion of the building concerned. As such, the power to frame 
a bye-law requiring to leave an open space as stated above, could 
be exercised by Municipal Board under sub cl. (viii) of cl. 

{h) of List I (Part A() referred to in sub-s. (2) of s. 293 of the Act. 

The bye-law could very well have been framed in exercise of 
the power contained in sub-s. (1) of s. 298 of the Act. 

Bashir Ahmed v. State ••• 340 

U. P. Panchayat Raj Act, 1947, s. 95(1) (g)— Removal of Pra- 
dhan from office — Proceeding ]or — Affects his rights and in- 
volves civil consequences — Principles of natural justice appli- 
cable to such enquiry. 

Principles of natural justice fully apply even if die enquiry 
is administrative in nature, provided it affects the rights of the 
charged officer and involves civil consequences. A proceeding 
for the removal of a Pradhan from the office to which he was 
elected clearly affects his rights and involves civil consequences 
upon him. Such an enquiry can only be made consistently with 
the principles of natural justice. 

9 H. C. (I L R)— 6 
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Held on facts, that principles of natural justice were com- 
plied with in this case. 

Abdul Wahab v. District Magistrate (F. B,) 

U, P. Sales Tax Act, 1948, s. S-A— Notification no. ST-1356/ 
\ — 990-56, dated 1st Apul, 1960 — Entry no. 3S as amended 
in 1965 — Pumping sets are agricultural implements. 

Pumping sets m question aie connected intimately with agri- 
culture and are commonly used and understood as agricultural 
implements. 

Engineering Traders, Meerut v. State of U. P. (F. B.) 

U. P. (Temporary) Control of Bent and Eviction Act, 1947, s. 
3<l)(fl) — Lawyers notice fot arrears of rent and ejectment — 
Money sent to lawyer within one month^No default. 

Once a duly instructed lawyer is a landlord’ competent to 
send a notice of demand there is no reason why it should not be 
held as a matter of law that he is competent to accord satisfac- 
tion to the tenant who tenders the amount of arrears to him. 

When an agent or attorney is authorised to make a demand 
by notice and that person in compliance with tlie notice tenders 
the requisite sum ot money or chattel to the agent, i’- would be 
compliance of the notice of demand. 

Field, that the notice of demand was complied witli by the 
defendant-tenant and he was not m default 


Noor Mohammad v. Nanwa 


U. P, Tenancy Act, 1939, s. 4(1) — Agreement beixoeen co-icnanU 
holders about ihei) shares — Decree passed on such agrec’^ 
ment — Landholder was not a party in the agreement jwr was 
it for hn interest — Agreemcrit ts void 

The provisions of s, 4(1) must be held to govern an agree- 
ment between the landholder and a tenant. The language of s. 
4(1) and (2) read as a whole foupled with the object sought to 
be achieved by the provisions, makes it clear that the section 
governed agreements between the landholder and tenant. It 
did not apply to agreements between co-tenants inter se, with- 
out cither ^ intervention or participation ol or any benefit to 
the landlord. 


The agreement upon which tbe compromise degree was 
based, was between the co-tenants themselves. The landholder 
was not a party to it. Such an agreement was outside the pur- 
view of s, 4 of the Tenancy Act and was void. 

Champa Kunwar v. State of U. P. 

U. P. Tenancy (Amendment) Act, 1947, s. ZJ-Proceeding of 
retmtater^nt under , 27 can continue even after enforci 
ment of U, P, Z. A. and L R, Act. 

if P Amendment Act are proceed- 

ings under the U. P. Tenancy Act, 1939. They are proceed- 
11 ^ in respect of a nght or i^bligation or liability acquired or 
incurrcMl under the T^ancy Act, because these iScSnS 
have the effea of muUifying the previous operations of decrees 
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for ejectment passed under ss. 16d, 171 and 180 of the principal 
Act. The proceedings under s. 27 were within tlie purview of 
the I ■ P. Land Tenures ^Legal Proceedings) Removal of Difficul- 
ties Ordei, 1952, and hence could talidly continue ai d be decid- 
ed ir accordance witii the provisions of the Tenancy Act read 
with the Amending Act, 1947, notwithstanding their repeal 

, i, 27(3) and (5) and U. P. Z. A. and L. R. 4ct, 1950, 

21 and 201 — Ejectment of herechtaiy tenant. -Another person 
inducted on u'lnslaiement becomes a hereditaty tenant. 

The effect of reinstatement of the applicant is nullification 
of tlie opciation of the decree for ejectment. Mis rights and 
liabilities existing on the date of ejectment levhe They are 
not conferred afresh. On reinstatement the onginal hereditaiy 
tenant becomes the hereditary tenant of the holding with the 
same rights and lialnlities. A sub-scquently inducted tenant docs 
not become a Sirdai under s. 19 of the Z. A. Act on the footing 
that he was a heieditary tenant of the holding on June 30. 1952. 

He becomes an Asami undci s 21 of the Art liable to eject- 
men*^ under s 202 of the U. P Z A and L. R. Act. 

Ramc.sh Chand lloud of Revenue (P 15) 601 

U. P. Town ImprOTOraent Act, 1919, S ^t^W—Cowmencement of 
the toms of Chaiimau and trustee'! — Notifuiidon not neces- 
sary — Trustees can function and the hnproxrement I'lust can 
act. 

There is no provision in the Act requning that the Jmpiove- 
ment liust shall not stait functioning till a nolilication under 
s Sdiisraade. The pi ovi.sions under s 8(1) were made only for 
(he pm poses of dcteiinmiug when the term of the fust tiiistce 
will rome to an end so that fiist tiustce may he nominated. 

Even ii no notifiaition under s. 8(1) was issued at the time of 
nomination of the trustees tliev could function and the Improve- 
ment Trust could act 

Khadim Husain v. .State ol IJ. P 727 

, 1919, s. 66 and Schedule, para 10(.3) — Constitution of 

India, Alt. 14 — Rights m the mquired land cytinfcnished be- 
fore the commencement of <he Constitution. -Refewnee alone 
pending — Appellant not entitled to claim protection of Alt. 

14 of the Constitution 

Wheie it is not disputed that the provisions of s. 66 of the 
Town Improvement Act and the Schedule anneved thereto 
were valid laws when enacted and continued to be so nil the 
Constitution came into force, the meie fact rime the leference 
application came to be decided after the Constitution would 
not entitle the appellant to challenge the validity of the piin- 
ciples on which the compensation had to be assessed. He had 
no right which could .survive the Constitution so as to enable 
him to claim the protection of Art. 14 of the Constitution 

Business Co-operation Ltd., Ghaziabad v. State 
of U. P. ... ... 764 
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U. P. Zamlndud Abolition and Land Reforms Act, 1950, s. 4— 
Compromise decree before the date of vesting- -Loses its 
face by change of law and does not operate as res juiUciita. 

A compromise decree is not based upon any decision of court. 
It represents an agreement between tbe parties to which the 
seal oi the court is super added. By compromise tire parties 
dedded rights themselves within the provisions of the then exist- 
ing law. If the law which governed the rights of the parties, 
is extinguished by a subsequent statutory enactment, the opera- 
tion of the compromise decree would vanish with it. .Such a 
compromise decree would no longer be enforceable or binding. 
Champa Kunwar v. State of U. P. 

> 1950, s. 18(2) and U. P. Agricultural Tenants t Acquisi- 
tion of Privileges) Act, 1949, s. ^Declaration under s. 0. 

A person who had obtained a dedaration under s. 6 of the 
Acquisition of Privileges Act continued to be a tenant till tbe 
date of vesting and acquires a status of bhumidhar only on the 
date of vesting under s. 18(2) read with s. 130 of the Act as a 
consequence of the acquisition of estate. 

Jangi Lai v. Ram Jas 

•. 1950. sj. 19, 20 (a) fii) !md UZ—Whether sub-tenant 

under s. 27(3) of Tenancy ,[.Lmendmen,t) Act, 1947, becomes 
a tidar under U. P. Z. A. and L. R. Act or an asann under 
s. 21 liable to ejectment. 

Under s, 20(a)(ii) a sub-tenant becomes an Adhivasi; but 
there is an express exdusion of a sub-tenant leferred to in the 
proviso to s. 27(3) of the Amending Act of 1947. A person 
d^ared to be si^-tenant under the proviso does not acquire 
j ™’^®^ 9 u^ntly inducted person becomes an 

The dedaration of rights having retrospective elBect the ner- 

“ » proviiri' 

Ramesh Chand v. Board of Revenue (F. B.) 

? ^'OMeiiion of -Not covered 
ov expression Occupant^ menhoned in s. 20(a). 

A mortgagee in possession occupies the land on behalf of thp 
mortgagor as security for the money advSiccd hv Wm 

. s. 20(bXi)-Entiy of mortgagee— Not referable to occu- 
pont-ATo adhivMi right can be acquired under such enirv 

is nor InZXi t r ^ mdicate that th* entry as mortea<»ee 
u not mKnded to tefe ,o occupanoo »io are Boated a, TS 
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by themselves consisting of persons who arc occupying land 
without title or without the consent of the person whose name 
IS entered in col. 5 of the Khasra. 

They did not acquiie adhivasi rights under s. 20, cl. <b) (j) 
of the Act 

Mustafa Khan v. Deputy Director, Consolidation 679 

, 1950, s$. 20 {a) (i), (5) (i), 21(1) {h) and \6— Tenant of 

i^i\— Person so recorded in the records of 1356 F.—No acqui- 
sition of adhivasi 'iighis under s 20 (i^) (i). 

A person, who is, infact, a tenant of sir and claims adhivasi 
rights under s. 20(6) (i), can acquire such lights only under this 
piovision and even if lie can be lonsidcred to be a recorded 
occupant by virtue of the fact that he is cnieied as a tenant of 
\tr in the records of 1356 F. he cannot acquire adhivasi rights 
under s. 20(6) (i). The accpiisition of adhivasi rights by him 
under s 20(6) (i) can only be defeated if u is shown that he is 
a tenant of sir land refcircd to in sub-cl. (a), cl (i) of the explana- 
tion under s, 16 and his landholder was, on the relevant 
dates, a disabled person in which case he will acquire only 
asam rights under s. )1(1) (6). The question whether he 
ran be considered to be a recorded occupant or not, does not 
affect the acquisition of adhivasi or asami rights by him. 

Radha Kishori n. Joint Director of Consolidation 276 

, 1950, s. 20(ai)fii) — Usufruriua^v mortgage --^Mortgagee not 

a subtenant — Liable to he ejected, 

A usufructuary mortgagee does not acquire the status of a 
sub-tenant. He is entitled to remain in possession as a person 
w^ho has a right to occupy subject to the covenants o[ the tran- 
saction Such a ttansaefion does not make the moUgagee a sub- 
tenant within the meaning of various Tenancy Acts. The term 
of conti'act between the parties is essentially only to transfer 
the actual occupation on an agreement that the occupation 
would ccasc on the principal amount being paid. He does 
not become an adhivasi. 

Ram Khilawan v, Bansi - 487 

— , s. 176 and r, 157 — for partition of holding — Civil 

Comt decree on the basis of compromise — Decree without 
jurisdiction. 

^Vhere soon after the institution of the suit in the Civil Court 
the parties filed a compromise praying that the nartics to tlie 
suit may be allotted shares in accordance with that compromise 
and the Civil Couit passed a decree in terms thereof without re* 
ferring tlic matter to the Collector held; that such a decree 
would be without jurisdiction and not operative or binding bet- 
ween the parties. ( 

Jai Ram Singh v. Settlement Officer (Consolidation) 473 
— — — , 1950, s, 250-A — The word ''reAain'* in Expl, 1 to s. 236- 
A ---Person evicted from the land after 20th Tune, 1948 has 
the right to restoration of possession. 

The phrase '(retain possession** obviously can apply only in 
a situation where the person was in fact in possession; but If 
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he foi some reason was not in possession, he was entitled to sue 
ior restoration of possession under s. 232. In the context of 
the main section, the first explanation would carry some sense 
only if the word “retain’* was read as “take** or “regain * and 
so read the claim for restoration of possession rvould be main- 
tainable. 

Kamal Ahmad v Deputy Director of Consolidation 

, 5. 2i2— Possession voluntarily given up before ihr 

date of fcstmg — AppUtafwn for restoration of possesiuon still 
competent. 

Where the applicant lost possession by vcluntaiily giving it 
up before the date of vesting his application for restoration of 
possession is maintainable. 

, 1950, s 21(l)(c) and U P Tenancy (Amendment) Act, 

1947, s, 27(3 ) — Proviso to s, iliiy^Peyson declared sub-tenant 
undei the pioviso becomes asami under s, 21(l)(r) of the 
I . P, Zamindaix Abolition and Land Refoim^ Act 

The scheme underlying these provisions is that if courts have 
declared a person to be a subtenant under the uroviso, he will 
become an asamx and no one else would become an adhivasi 
in respect of that land, even though may have been recorded 
in the revenue papers of 1356 F B-ut if there was no such sub- 
tenant and there is only a le-instated tenant under s. 27(3), 
then a person who had been recorded as an occupant of such 
land %vill become an adhavasi under cl ih) (1). The erstwhile 
re-insiated tenant shall lose his right. 

Land referred to section m the proviso to sub-s. (3) of s. 27 

Nor equivalent to land mentioned in s. 27(3). 

Land referred to in the proviso to s. 27(3) does not mean tlie 
land lefened to in s 27(3) itself. 

Fateh Singh v Board of Revenue 

1 1950, ss, 240-G and 'iOi— Proceedings unde) Chap. IX-A 

hi turning final by award of compensation— Original bhumL 
dhar s rights extinguished — Giani Saniaj cannot take pos- 
se tsion on the d'^ath of such landholder where he dies heh- 
less, j 

The result of compensation statement becoming final inter 
fl/m was that as between D and the State there came into being 
a binding adjudication that the rights, title or interest of D 
had ceased and stood acquired by and vested in the State. D 
did Tiot leave any rights, title or interest m the land in question 
at the time of her death. They had already ceased during her 
lifetime and stood acquired by and vested in the State As 
such on her death she left no holcliiig or part of holding thereof 
m'er which the Land Mans^ement Committee of Gram Saraaj 
comd beccmie entitled to take possession as contemplated by s. 
W<i) of the Act. ^ 

Bansraj v. State of U. p. 

1950, j. 269~Tratisfer of occupancy tenancy- -Possession 

°J f^o,nsferee— Nature of— Adverse to transferor— Not 

permissible. ' 
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If the document of sale is invalid fhe transferee gets no title 
under it. His possession will not be referable to any legal 
title, it would be adveise to the transferor. 

Held, that the possession ol transferee from the date of the 
iiansfer of occupancy tenancy was ad\erse to the Uansteror and 
\*as not peimissible on behalf of the lattei. 

Bharit v. Board of Revenue , . . D86 

, 1950, s. 333 a7id Rules, r. 115-iV — Auction hy Land Man- 

acemeni Com^niiiee of abadi site — Set aside by 5. D O, 
linden s, 115 N — Revision lies io Boaid o[ Revenue, 

\ revision lies to the Board of Revenue under s. 333 of the 
U. P Zamindari Abolition and Land Reforms Act against the 
ordei of an Assistant Collector mcharge of subdivision (S. D. 

0) passed under r. 115-N of the L. P. Zamindan Abolition and 
haul Refoims Rules, setting aside an auction of tixe abadi site 

1) V Land Manageniciu Committee. 

Kiishna Dcvi v. Boai'd ol Revenue . „ . • 84 

Workmen’s Compensation Act, 1923, 5{l)—Wo7kman injured 
din mg the course of his employment — Accident not arising 
cut of employmenl'--^ Coni pensnf 1071 unde7 s, 3(1) cannot be 
allowed^ 

(Per Majority M. N. Shuklv and K. N. Setu, JJ, S Chandiov, 

J,, contra): It is not enough that the accident took place in the 
course of employment and it must he further established that 
it aiose out of the employment. The words ‘out oF and *in 
course of employment’ arc used conjunctively and not disjunc- 
tivel} What aiiscs in tlic coxnse of the employment is to be 
distinguished from what axises oui of the employnxent. The 
former woids relate to time comlitioned by lefeience to the 
man's service, the latiei to casuality Not evciy accident which 
occurb to a man dining the time when he is on Ins employment 
--^that IS. diiectly or mdixectly engaged on wlnic he is employed 
Jo do — gives a claim to compensation, unless it also arises out 
of employment 
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APPELLATE CIVIL 


Before Mr. Justice K. B. Asthana 
RUNJ BEHARI LAL GUPTA ... Appellant, 

1979 

t'- ^ . 

February, 4* 

Shri SHIVJI MAHARAJ, Birajman Mandir 

AND ANOTHERS ... RESPONDENTS. 

Transfei of Property Act, 1882, ss. 105 and 108(c)— Tunancy 
for a fixed term — Transfer of tenancy rights to third per- 
son by the tenant — Such transferee neither becomes a lessee 
nor tenant of the original lessor. 

S. 105 of the Act confines the relationship of lessor and lessee 
to Ae parties to the contract by which the right of enjoyment 
of the immovable property is transferred for a certain time ex- 
press or implied or in perpetuity in consideration of a price 
paid. The emphasis is on the contractual relationship. 

There being no privity of contract between the original lessor 
and the transferee from the lessee, the transferee will not 
become the lessee or tenant of the original lessor though such 
a transferee will be able to enjoy the benefit of the leased pro- 
perty because of the statutory provisions under sub-s. (c) of s 
108 of the T. P. Act. 

Second Appeal no. 1668 of 1971 from the judgment 
and decree of Chandra Mohan, Civil and Sessions 
Judge, Moradabad, dated May 26, 1971, in Civil Ap- 
peal no. 84 of 1971. 

S. P. Gupta, for the Appellant. 

K. C. Agarwal, for the Respondents. 

K. B. Asthana, J: — Kunj Behari Lai has filed this 
appeal from a concurrent decree of his eviction from an 
accommodation, which comprised a building and open 
land, of which the plaintiff-respondent, Shivjee Maha- 
raj, Virajman Mandir is the landlord. 
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The facts necessary for understanding the controversy 
involved in this appeal roay be briefly stated as follows : 

The building and the open land appurtenant to 
it, enclosed in a compound, originally were the pro- 
perty of Chhitarmal, who endowed the same to 
Shivjee Maharaj. By a deed of lease dated 30th 
October, 1937 the said properties were demised for 
a period of 20 years on an annual rent of Rs. 1 08 to 
Lala Ratan Lal for the purpose of doing business 
by installing madiinery on the land and raising 
constructions with the condition that the already 
existing constructions or the building were to be 
used by him and on the expiry of the term of the 
lease the vacant land and the existing building as 
such would be restored to the possession of the lessor 
and the lessee would be entitled to remove the 
superstructures of the construction raised by him 
during the subsistence of the lease. On 2nd Sep- 
tember, 1952 by a deed of assignment Lala Ratan 
Lal transferred the lease-hold rights absolutely to 
the plaintiff, Kunj Behari Lal, and delivered 
possession to him. It has come in evidence on re- 
cord that Lala Ratan Lal had raised certain cons- 
tructions as permitted by the terms of the lease and 
they were also transferred to Kunj Behari Lal, who 
as assignee came into possession of the premises so 
demised. Lala Ratan Lal did not pay any rent 
to the plaintiff-landlord after he had made the 
assignment on 2nd September, 1952 and the half- 
yearly rent sent by money orders by Kunj Behari 
Lal, the assignee, as per terms of the lease was 
^ways refused by the plaintiff-landlord. It appears 
Ota the evidence on record that the last money 
order sent by Kunj Behari Lal was refused in 
October, 1965 by the pkintiff-landlord. By a 
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notice dated 21st August, 1965, which was a com- 
posite notice, addressed to Lala Ratan Lai and 
Kunj Behari Lai, served upon them on behalf of 
the plain tiff -landlord, a demand was made from 
T,ala Ratan Lai for payment of the aixears of rent 
within one month of the receipt thereof and the 
tenancy was terminated under s. 106 of the Trans- 
fer of Property Act on the expiry of the period of 
one month from the service of the notice Lala 
Ratan Lai did not pay the arrears as demanded by 
the notice and Kunj Behari Lai did not vacate the 
premises by delivering possession to the plaintiff- 
landlord ou the expiry of one month from the date 
of the service of notice. In the said notice, paper 
no. 7-A on record, Kunj Behari Lai was described 
as a sub-tenant of Lala Ratan Lai. Since the plain- 
tiff-landlord failed to get vacant possession of the 
premises let out, the suit giving rise to this appeal 
was filed in the court of the Munsif of Chandausi. 
It was alleged, infer alia, in the plaint that though 
the lease, according to the terms thereof, stood 
determined on 31st October. 1957 yet no suit was 
filed because the defendants always represented to 
the plaintiff’s representative that they would be 
soon vacating the premises and the relations being 
good between the parties the plaintiff’s agent 
did not file the suit and waited for amicable settle- 
ment. Subsequently when it appeared that the de- 
fendants had no intention of acting upon their pro- 
mise a notice was served on 21st August, 1965, 
demanding the arrears of rent and terminating the 
tenancy. On the pleadings in the plaint Ratan 
Lai, who was impleaded as the first defendant, 
seems to have been treated some kind of tenant 
holding over or as statutory tenant and the tenancy 
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was treated as one at will that is a monthly tenancy 
while Kunj Behari Lai, who was impleaded as 
second defendant, was described as a sub-tenant. 
In order to get over the bar of s. 3 of the U. P, 
(Temporary) Control of Rent and Eviction Act, 
it was pleaded that the first defendant was in de- 
fault in payment of rent despite a demand by notice 
and that the defendants were guilty of Tnalfing ' 
material alterations without the consent of the 
landlord in the accommodation let out. 


The first defendant, Ratan Lai, did not take any in- 
terest in the pioceedings beyond filing a written state- 
ment saying that he had transferred the lease-hold rights 
to the second defendant, Kunj Behari Lai, and he being 
no longer in possession was not interested. The second 
defendant, Kunj Behari Lai, raised a serious contest. 
He d^ed the allegation of the plaintiff in regard to 
material alteration and also pleaded that he being the 
tenant, as an assignee, was not in default as he had been 
tendering rent regularly in terms of the lease which 
tender was wrongly and illegally refused by the plaintiff- 
landlord and Aat no notice of demand of arrears 
of rent or terminations of his tenancy having been serv- 
ed upon him, he was not liable to be evicted and the 
suit of the plaintiff as against him was barred by the 


Above then is the brief 
pleadings of the parties. 


summary of the material 


m ^ material points of law and feet in 
the held that 

th after the detennmadon of the lease and the 
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second defendant was a sub-tenant It was also held that 
the first defendant, as the chief tenant, having defaulted in 
payment of rent, was liable to be evicted, as also he being 
guilty of making material alterations was liable to be 
evicted and the suit of the plaintiff was not barred by 
s. 3 of the U. P. (Temporary) Control of Rent and Evic- 
tion Act. On appeal by the second defendant the 
learned Civil Judge, who heard the appeal, dismissed 
it substantially on the ground that the first defendant, 
who was the chief tenant, not having appealed from 
the decree of eviction, the appeal by the second defend- 
ant, who was only a sub-tenant, was infructuous and 
incompetent. The learned Judge briefly referred to 
the legal position arising from the assignment made by 
the first defendant in favour of the second defendant of 
the lease-hold rights and agreed with the view taken by 
the court below that the transaction amounted to crea- 
tion of a sub-lease. The learned Civil Judge did not 
record any finding on the question of material altera- 
tions having been made by the defendants. 

The main controversy in this appeal centres round 
the question as to what was the legal status of Kunj 
Behari Lai, the second defendant. Whether he was a 
tenant in his own right of the plaintiff-landlord, as an 
assignee of the term, or was a sub-tenant, or/was simply 
in occupation on behalf of the first defendant — Ratan 
Lai, or was a trespasser in possession of the accommoda- 
tion in dispute are some of the questions which fell for 
determination on the learned arguments addressed 
before me at the bar. 

Sri S. P. Gupta ^ appearing for the defendant-appel- 
lant, contended that Kunj Behai i Lai, as an assignee 
of the term, became a tenant in his own right of the 
plaintiff-landlord by virtue of the privity of estate vest- 
ing in him and rent being payable by him for the demis- 
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1972 ed property to the plainti£E-landlord he would be covered 

Kotij by the definition of ‘tenant’ under the U. P. (Tem- 

porary) Control of Rent and Eviction Act (hereinafter 
SHRi’smvji described as the Rent Control Act). Reliance was 
placed by the learned counsel on para, 640 of Chap. 

Manwr IV of Foa’s General Law of Landlord and Tenant, 
Asthana, j Eighth Edition. In the said paragraph the learned 
Author writes “The relationship of landlord and tenant 
may be created by assignment where the lessee assigns 
his term, or where the lessor assigns his reversion. The 
former assignment creates the relation.ship of landloid 
and tenant between the lessor and the assignee; the 
latter creates it between the assignee and the lessee; 

’’ A decision of Calcutta High Court 

in Krishna Das Nandi v. Bidhan Chandra Roy (1) was 
also cited in support of this contention, wherein the 
learned Judges observed that “under the General Law 
of Transfer of Property Act a tenancy is transferable 
in the absence of any contract to the contrary and the 
transferee becomes on such transfer a tenant under 
the General Law”. 

The deed of transfer by Ratan Lai in favour of Kunj 
Behari Lai, dated 2nd September, 1952 is paper no 18 
on record. It clearly shows that Ratan, Lai transferred 
his term to Kunj Behari Lai on the condition, inter 
alia, that Kunj Behari Lai will pay the rent, under the 
terms of the lease, direct to the landlord. Kunj Behari 
Lai on the basis of the transaction evidenced by the said 
deed came into occupation of the premises demised by 
the plaintiff-landlord to Ratan Lai by the deed, dated 
30th October, 1937. When this happened the term 
•under the original deed of lease was still to run for about 
-5 years. There cannot- be any doubt that if what Foa’s 
says in para. 640, quoted above, and if the Calcutta 

(1) AIR. 1960 Cal. 181, 
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view in Krishna Doss Nandi v. Bidhan Chandra Roy^ (1) 
as interpreted by the learned counsel is the law, then 
a relationship of landlord and tenant would be created 
between the plaintiff and Runj Behari Lai. But I find v 
some difficulties in the way of Sri S. P. Gupta, the learn- 
ed counsel for the defendant-appellant. It was observ- 
ed by the Judicial Committee of the Privy Council in AsthaM~j 
the case of Hansraj v. ^ejoy Lai. (2) "The Transfer of 
Property Act, 1882, though founded on English Law 
and drafted in the first instance by eminent lawyers in 
England, has only applied the English Law in so far 
as it was considered applicable to India. Before, 
therefore, resorting to English decisions for determin- 
ing the relations of landlord and tenant it should be seen 
what the law of India is”. I have, therefore, to deter- 
mine the question of legal relationship between the 
plaintiff and the second defendant primarily on the 
basis of the provisions of the Transfer of Property Act 
read with the material provisions of the Rent Control 
Act. 


It is true that the Transfer of Property Act is not 
exhaustive of the law relating to property but in regard 
to subject-matters which have been codffied under^that 
Act, I think, it is only such provisions which will govern 
the rights and liabilities of the parties. Chap. V of the 
Transfer of Property Act deals with leases of immovable 
property. That Chapter contains a catena of sections 
as to what is a lease, who is lessor and who is lessee ; 
how leases are made, what are the rights and liabilities 
of the lessor and the lessee, the determination of 

the lease and certain other topics have been dealt therein. 
S. 105 of the Act says “a lease of immovable property 
is a transfer of right to enjoy such property, made 

(1) A-.I.'R. 1969 Cal. 181. . 


C2) A.I.R. 1980 PC. 67. 
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19W for a certain time, express or implied, or in perpetuity, 
Em»j in consideration of a price paid or promised, or of 
money, a share of crops, service or any other th i ng of 
shw’shivu value, to be rendered periodically or on specified occa- 
sions to the transferor by the transferee, who accepts 
Mandir the transfer on such terms”. This section further says 
Asthana, } “the transferor is called the lessor, and the transferee is 
called the lessee”. Sub-s. (c) of s. 108 of the said Act 
lays down that the lessor shall be deemed to contract 
with the lessee that, if the latter pays the rent reserved 
by the lease and performs the contract binding on the 
lessee, he may hold the property during the time limit- 
ed by the lease without interruption and that the bene- 
fit of such contract shall be annexed to and go with the 
lessee’s interest as such, and may be enforced by every 
person in whom that interest is for the whole or any 
part thereof from time to time vested. Then by sul> 
s. (j) of that section the lessee is -conferred a right to 
transfer absolutely the whole or any part of his interest 
in the property, and any dransferee of such interest may 
again transfer it. However, it is provided that the 
lessee shall not, by reason only of such transfer, cease 
to be subject to any of the liabilities attaching to the 
lease. The law thus having been codified as to what 
a lease is, who is the lessor and who is the lessee, the 
rights of the lessee to enjoy the benefit arising out of 
the contract, the right of the lessee to transfer his interest 
absolutely to another in the property leased, the right 
of such assignee and the Habilities of the lessee, it will 
not be permissible, to my mind, to determine the rela- 
tionship between the plaintiff and the second defend- 
^t, Kunj Behari Lai, on the basis of para. 640 in Foa’s 
Generd Law of Landlord and Tenant, quoted above. 

It would be noted that nowhere in the Scheme of Chap. 

V of the Transfer of Property Act a transferee or an 
assignee of the absolute interest of the lessee in the pro- 
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party leased has been described as a lessee or tenant. 

I do not think a tiansferee from a lessee can be said to e-unj 

. Behari LAL 

be a lessee oi tenant of the original lessor since s. 105 gui*ta 
of the Act confines tlie lelationship of lessor and lessee biiiu*SHivji 
to the parties to the contract by which the i ight of en- 
joyment of the immovable property is tiansferred for 
a certain time express or implied, or in perpetuity, in Asthana, J. 
consideration of a price paid. The emphasis, as I 
think, in the Scheme of Chap. V is on the con ti actual 
relationship. There being no privity of contract bet- 
ween the original lessor and the transferee from the 
lessee, the transferee will not become the lessee or 
tenant of the original lessor, though such transferee of 
the term will be able to enjoy tlie benefit of the leased 
property because of tlie statutory provision under sub-s. 

(c) of s 108 of the Transfer of Property Act. 


Thus, the Indian Law as codified under the Transfer 
of Property Act does not appear to have recognised the 
English Law as summarised by Foa that a relationship 
of landlord and tenant can also be aeated between the 
original lessor and a tliird party by a lessee by assigning 
his term in favour of such third party. Indeed the 
English Law as summarised in Halsbury’s Third Edi- 
tion does not go to the extent as summarised by Foa in 
' para. 640. The relevant paragraphs inVol. 23 of Hals- 
bury’s Third Edition, which are in my opinon paras. 
367, 369 and 37l,referred to by Sri K.G. Siwcena, learn- 
ed counsel for the plaintiff-respondent, do not any where 
lay down that an assignee of the term becomes a ten- 
ant of the original lessor. The learned Judges of 
the Calcutta High Court in the case of Krishna, Doss 
Nandi v. Bidhan Chandra Roy (1), as I find from 
the reported judgment, have not quoted any 
authority Indian or English in holding that a trans- 

• (1) A.I R. 195& Cal. 181. 

2 AD 
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feree becomes a tenant o£ the oiiginal lessor, but if that 
were the meaning to be given to their observation, then 
with gi-eat respect to them I do not find myself in agree- 
ment with their view. Certain decisions were cited at 
the bar before me which tend to show tliat die doctiine 
of privity of esute has been lecognised by the courts in 
India, even by our Supreme Court, and Sri Saxena ap- 
pearing of the respondent, has not disputed it but as 
discussed above the applicability of that doctrine does not 
help the defendant-appellant for claiming a direct re- 
lationsliip with the plaintift-iespondent by substituting 
himself in the place of Ratan Lal in the original deed of 
lease, dated 30th October, 1937. As assignee from 
Ratan Lal the defendant-appellant Kunj Behan Lal 
will certainly be entitled to the benefit of the contract 
between Ratan Lal and the plaintiff so long as the term 
of the lease lasted, being entitled to it under sub-s, (c) 
of s. 108 of the Transfer of Property Act, but that does 
not mean that he enjoys that benefit because he 
becomes a tenant of the plaintiff. He may enjoy such 
a benefit on the principle of privity of estate vesting in 
him which, appears to be the underlying basis of sub-s. 
(c) of s. 108 of the Transfer of Property Act. It may 
further be noted here that the lessor is not absolved of 
his liabilities merely by assigning his term to a third 
person. He continues to be bound by the terms of the 
lease. Again, this provision in the Transfer of Property 
Act in cl (f) of s. 108 may be rooted on the old English 
doctrine of contractual obligation or the privity of con- 
tract but the law as codified in the Transfer of Property 
Act keeps alive the distinction between a lessee, who is a 
tenant, and his assignee. There is nothing in the 
Scheme of the Transfer of Property Act which merges 
the personality of an assignee of a lessee into that of the 
lessee so as to vest in him the privity of contract also. 
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Unless there were a privity of contract between the 
original lessor and the assignee of the lessee, I do not 
think, under s. 105 of the Transfer of Property Act, an 
assignee can claim himself to be lessee of the original 
lessor or the tenant of the original lessor or the original 
landlord. 

In the case of Pandit Kishan Lai v. Ganpast Ram 
Khosla (1) an observation made in para. 7 at page 1556 
was pressed into service by Sri S. P. Gupta in support 
of his contention that the assignee from the lessee is a 
tenant. I may quote the observation relied upon: 
"The true position was, therefore, that the Company 
did not immediately on the service of the notice 
cease to be a tenant, and Khosla, because he was 
let into possession became an assignee of the rights of 
the Company as a tenant and he could not be regarded 
as a trespasser” (italicised is mine). Sri S. P. Gup$a 
wanted me to read that the words “as a tenant” apply 
to Khosla, who was an assignee from the tenant. It 
appears to me an impossible construction. The words 
“as a tenant" apply in the context to the Company 
which was the assignor The learned Judges of the 
Supreme Court were emphasising the fact that the Com- 
pany as a tenant put Khosla, the assignee, into posses- 
sion and, therefoie, Khosla was not a trespasser as he 
was put into possession by the tenant. There is noth- 
ing in the case of Pandit Kishan Lai v. Ganpat Ram 
Khosla (1), which is declaratory of the law by the Sup- 
reme Court, that an assignee of the term from the lessee 
becomes a tenant of the original lessor What that case 
declares is that Khosla as an assignee, from the tenant, 
having been put in possession by the tenant, was not 
a trespasser but was amenable to the jurisdiction of the 
Rent Contioller in the same manner as the Singer 
(1) A.I.R. 1961 S C. 1664. 
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Sewing Machine Company, the tenant. The attempt 
KuNj of Sri Gupta on behalf of the defendant-appellant to 

Bbkari Lal 1, , ... 

Gum establish that the appellant became a tenant in his own 
siiRiSHivji right on the basis of the doctrine of privity of estate 

MAHAKAJ, 

In tliis connection now I have to examine the argu- 
ment of Sri Gupta grounded on the definition of "ten- 
ant” in the Rent Control Act. Cl. (g) of s. 2 of the 
said Act defines, "tenant” means "the person by whom 
rent is, or but for a contract, express or implied, would 
be payable for any accommodation”. The submission 
was that since the liability to pay the rent under the 
contract of lease is a covenant running with the land 
that liability will fasten itself to Kunj Behari Lai, the 
assignee of the term, and he would be the person by 
whom rent is payable for the accommodation. I do 
not think it is possible to give an extended meaning to 
the definition of the "tenant” in the Rent Control Act 
as that to my mind, would frustrate the very purpose 
of the Act itself. That would permit a lessee or tenant 
who for all practical purposes under the Scheme of the 
Act is the allottee, to assign his tenancy to a third per- 
son and that third person in his turn may assign it to 
a fourth person and so on, each of them becoming ' 
tenant one after the other and retain possession of the 
accommodation without securing any allotment order 
imder the Rent Control Act. That would frustrate 
the very Scheme of the Act. It is of no avail, as sug- 
gested by Sn Gupta, that such persons could be prose- 
c te or leach of the provisions of the Rent Control 
Act but the legal right to remain in occupation as tenant 
could not be defeated I think the definition, under 
he Rent Control Act, of "tenant” is based on the doc- 

of 

privity of estate To extend the definition to persons 
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who enjoy the benefit of a contract of lease as assignees 1072 
simply because they are liable to pay rent will amount kunj 
to ignoring the very basis of that definition which em- 
phasises the contractual relationship The very defini- shju’shivji 
tion mentions of a contract express or implied as an maharaj, 
exception to the liability for payment of rent That 
is indicative that the payability of rent under the defi- Asthan^ p 
nition arises out of a contract and not on some doctrine 
in equity such as doctrine of privity of estate 

Having held above that Kunj Behari Lai, the second 
defendant, neither became a tenant of the plaintiff 
under the Transfer of Property Act nor for the purpose 
of the Rent Control Act, the attack on the decree of 
the court below based on the lack of any notice termi- 
nating his tenancy and demanding the arrears of rent 
from him fails. 

The next question then arises whether Kunj Behai i 
Lai could be said to be a sub-tenant. On a plain 
reading of the deed, dated 2nd September, 1952, which 
is an absolute transfer of the right to enjoy the premises 
demised, it cannot be said that any relationship of land' 
lord and tenant as such arose between R'atan Lai and 
Kunj Behari Lai. There may be some tenability in 
the contention of Sri S. P. GupfOj for the appellant, 
that no sub-lease was intended to be created but that 
alone does not solve the problem. There is equal ten- 
ability in the argument of Sri JC. C. Saxena, learned 
counsel for tlie plaintiff-respondent that for the pur- 
poses of Rent Control Act the transaction evidenced by 
the deed, dated 2nd September, 1952 would amount to 
subletting by Ratan Lai to Kunj Behari Lai within the 
meaning of the Rent Control Act. Further Sri K C. 

Sctxena submitted that when subletting is prohibited 
without the permission of the District Magistrate or 



14 


THE INDIAN LAW REPORTS 


[1072 

-without the consent of the landlord under the Rent 
Kdnj Control Act and assuming it confeis a lesser interest, 

BcHARI LaL , . . , , r 1 1 P 

GiiiTA then a prion it follows that a transfer by the tenant or a 
shri^Wji larger interest is also ruled out under the Scheme of the 
Rent Control Act, therefore, an absolute assignment of 
the tenancy to a third person by the tenant will not be 
Asthana, j toleiated. It is unfortunate that under our Rent Con- 
trol Act the prohibition clause is under sub-s. (3) of s. 7 
which in so many words refers to subletting unlike the 
provisions of similar Acts in some other States which 
expressly prohibit assignments of the tenancy but I do 
not think I am doing any violence to the provisions of 
sub-s (3) of s 7 of the Rent Control Act, if I were to 
constiue the word "sublet” as simply meaning letting 
in by a subordinate, that is to say by the lessee who is 
subordinate to the lessor, bringing in at his own initia- 
tive without the previous permission in writing of the 
District Magistrate or of the landlord, a third person 
into the accommodation and delivering to him the 
possession The word “let” has not been defined 
under the Rent Control Act but an idea as to its mean- 
ing can be gathered from sub-s (2) of s. 7 of -the Act 
which empowers a Distilict Ms^gistrate 'by general or 
special order to require a landlord to let or not to let to 
any person any accommodation which is, or has fallen 
vacant, or is about to fall vacant When the District 
Magistrate requires a landlord to let an accommodation 
to any person it will mean that the landlord will be 
undei a duty to put that person in possession for the 
purpose of enjoying the property as a tenant on pay- 
ment of rent In that context when it i.s said that a 
tenant will not sublet under sub-s. (3) of s. 7 it only 
means that letting by a person who has been let into 
the accommodation under sub-s. (2) of s. 7 is not per- 
mitted. I have no difficulty in holding that when an 
assignee of a term is put in possession by the lessee of 
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the accommodation to enjoy it on the same terms and 
conditions as of the original lease, then for the purposes 
of the Rent Control Act what the tenant has done will 
amount to subletting the accommodation. The words 
“sublet the whole accommodation” used in cl. (e) of 
s. 3 of the Rent Control Act also clearly indicate that 
when the tenant parts with the possession of the whole 
of the accommodation let out and puts a third person 
in possession dien he is liable to be evicted by the 
landlord. 

However, an ingenious argument was advanced by 
Sri S. P Gupta to the effect that an absolute assignment 
of the term being permitted under cl. (j) of s. 108 of the 
Transfer of Propeity Act, such a provision will be 
deemed to constitute a term of the contract of lease 
hence the assignment even if it amounted to sublet- 
ting, being permitted by the terms of the lease it could 
not be said within the meaning of cl. (e) of s. 3 of the 
Rent Control Act that the subletting was without the 
permission of the landlord. It is to be noted that cl. 
(f) of s. 108 of the Transfer of Property Act confers a 
light on the lessee to make a sub-lease also If for the 
purposes of the application of the Rent Control Act 
the provisions of cl (j) of s. 108 were to be read as 
amounting to a permission by the landlord to sublet 
then the sub-cl. (e) of s. 3 of the Rent Control Act will 
be rendered nugatory as every tenant then could claim 
that a genei-al permission to sublet existed. I am not 
prepared to accept an argument which leads to such 
a result. If this argument were to be accepted then 
even in case of monthly tenancy of an accommodation 
when the District Magistrate has allotted the accommo- 
dation the landlord when letting in the allottee must 
always in writing piohibit subletting that is enter into 
a contract to the contrary. What is contemplated by 
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1973 sub-s. (e) of s. 3 is that if the tenant wants to secure pro- 
KuNj tection from eviction even though the general law may 
have conferred on him a right of subletting, he must 
shmShivji O'htain permission of the landlord to sublet. More- 
BmjwM provisions of Rent Control Act in the field 

Mawbir where they operate will render the general provisions 
Asthana, J. of the Transfer of Property Act inapplicable. When 
there is a clear provision under the Rent Control Act 
that for subletting the whole or part of the accommo- 
dation there must be a permission of the landlord, 
benefit cannot be taken by an erring tenant of the provi- 
sions of cl. (j) of s. 108 of the Transfer of Property Act. 


What I have discussed above leads to the result that 
m assigning the tenancy rights by the deed, dated 2nd 
September, 1952, m so far as the provisions of the Rent 
Control Act were concerned, Ratan Lai sublet the 
accommodation in suit to Kunj Behari Lai. There 
being no evidence on record that the permission of the 
plaintiff was obtained or that the plaintiff in any way 
recognised Kunj Behari Lai as the occupant so as to 
operate as an estoppel against him, lihe evidence on the 
other hand being that the plaintiff never accepted rent 
from Kunj Behari Lai, the view taken by the court 
below that Ratan Lai as the tenant was guilty of sub- 
letting within the meaning of cl. (e) of s. 3 of the Rent 
Control Act cannot be said to be legally erroneous. 


It is not disputed and it could not be disputed by Sri 
Gupta, for the defendant-appellant, that despite the 
assigning of the term Ratan Lai remained under a lia- 
bility to pay rent but he made a contradictory argument 

when he aid that Ratan Lai ceased to be a teimt The 

^tradtcuon is obvious on his own argument. The 
d^aon clause under the Rent Control Act would 

hlbTe',” Lai also as he was 

hable to pay rent, which liability is not disputed. That 
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cieates another difficult) for me to accept, for the pur- 
pose of the Rent Control Act that Kunj Behari Lai 
was a tenant of plaintilf as I find it impossible to con- 
cede to the position that theie would be simultaneously 
two different tenants of the same accommodation liable 
to pay rent not as cotenants or joint tenants or tenants 
in common but under a doctrine of equity developed by 
English courts which doctrine, as I have said above, will 
have no application for applying the statutoiy law under 
tile” Rent Control Act or under the Transfer or Proper- 
ty Act. For the purpose of Rent Control Act, there- 
fore, Rcitan Lai would be the tenant, no matter foi the 
time being the actual occupant was Kunj Behari Lai 
who was enjoying the benefit of the contiact. As al- 
ready discussed above, both under the Transfer of Pro- 
perty Act and under the Rent Control Act it is the 
privity of contract which is the basis of the codified 
law and, not the privity of estate as developed by the 
English courts. 

It is not nece.s&ary foi me to consider the coirectness 
of the finding recoided by the couit of first instance on 
the question of material alteialions made in the accom- 
modation, as wliat I have found above will be conclu- 
sive of the appeal Ratan Lai, the tenant, not having 
paid the arrears of rent despite a notice of demand 
having been served upon him, he ceased to be protect- 
ed by s. 3 of the U. P (I’emporary) Control of Rent 
and Eviction Act and the plaintiff as landlord was en- 
titled to evict him by terminating his tenancy and the 
second defendant will go along with him. 

It is also not necessary for me to consider a fine ques- 
tion raised by Sii K. C. Saxena, for the defendant-res- 
pondent, as to the rights of Kunj Behari Lai after the 
expii'y of the oiiginal term of the lease on 31st October, 
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1972 1957, though there appears to be some plausibility in 

Kdnj the argument that even assuming Kuni Behari Lai had 

BkHAM LAL., - r 

guma rights as an assignee on the basis or the doctrine of 
shbi^shivji privity of estate, that would come to an end after the 
bir^n lapse of 20 years from the date of the original lease in 
favour of Ratan Lai as that was the term of the lease 
Asthaiia, j. and he was only assignee of the term. 

I, however, find force in the submission of Sri Gupta, 
on behalf of tlie defendant-appellant, that the court 
below erred in not permitting the defendant appellant, 
Kunj Behari Lai, to remove the superstructure of the 
constructions raised or acquiied by him on the land in 
dispute. In any case, I find from the decree that it is 
not clear. I must make it clear that Kunj Behari Lai, 
the defendant-appellant, has a right to remove the super 
structure belonging to him on Ae land in dispute and 
the decree requiies modification to that extent only. 
It was, however, urged that there has been some agree- 
ment between the plaintiff and the first defendant about 
the removal of superstructures. How far that agree- 
ment will effect the rights of the second defendant or 
what is their value may be questions to be decided by 
the execution court. I do not see how the rights of 
second defendant, who was also occupying the land as 
an assignee and not as a trespasser, to remove the super- 
structures raised or acquired by him can be defeated. 

For the reasons given above, while dismissing the 
appeal and confirming the decree of the court below, 

I direct that in the decree after the words “defendant 
no. 1” the words “and defendant no. 2 be also added. 
The plaintiff-respondent would be entitled to die costs 
of this appeal. 


Appeal dismissed. 
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CIVIL MISCELLANEOUS 


Before Mi. Justice R. S. Pathak and 
Mr. Justice H. Sxoarup 

RAJA ... ... .. PETITidNERj 


V. 

STATE OF U. P. AND another OppositjeJ-parties. 

U. P. Control of Goondas Act, 1970, ss. 4(1) and 3(3) and 

ConsLitulion of India, Art 19 

The provisions of s. .3(3) of the Act are not unconstitutional 
ulUa viies or void. 

The ]Jowei.s contained in s. .3(3) can, if exercised, effect the 
fundamental rights of a person guaranteed under ds. (d) (e) 
and (f) of Alt. 19 of the Constitution The entire section is 
a compo.siLe section and the various sub-sections and dauses 
have to he interpi'cted and construed in the light of what is 
contained in sub-s (1) of s 3. The interpretation of sub-s 
(.3) will also have to be made keeping in view the purpose of 
the enactment and object to be achieved by the order. The 
heading of the enactment, viz “The Uttar Pradesh Control 
of Goondas Act” shows that the purpose of the Act is to control 
the nefarious activities of unsocial elements. The preamble 
of the Act and the definition of the term ‘Goonda.s’ also shows 
that a Goonda is a peison who carries on activities which aic 
against the people and which, if permitted, are likely to en- 
danger the interest of the general public. Sub-s. (1) of s. 3 
also points to the same conclusions The power given by s. 
3(3) to the District Magistrate contains a law made in the 
interest of the general public as contemplated by d. (.5) of 
Art 19 of the Constitution 

Civil Miscellaneous Writ Petition no, 162 of 1972, 

K. P. Singh and R. N. Singh, for the Applicant. 

K. C. Agarwal, for the Opposite-parties, 

H. SwARUP. J: — A notice under s. 3(1) of the U. P. 
Control of Goonda.s Act, 1970 (hereinafter referred to 
as the Act) was issued by the District Magistrate, Vara- 
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1972 nasi to the petitioner Raja for taking action agninst him 
RAJA under sub-s. (3) of s. 3 of the Act. 

V 

Statb^of The petitioner has challenged the notice, mio alia, 

1 on the ground that the provisions of s 3 (3) of the Act 

H swarup, unconstitutional, ulUa nirei, and void. He has also 
challenged the notice on meiits. The proceedings 
initiated by the notice are still pending before the Dis- 
trict Magistrate and no final order ha.s yci been passed. 

S 2(6) of the Act gives the definition of a Goonda. 
According to s 2(6) ■ 

‘Goonda’ means a per.son who : — 

(i) either by himself or as a member or 
leader of a gang, habitually commits, or 
attempts to comit, or abets the commission of, 
offences puniithable under Ch. XVI, Ch. XVTI 
or Ch. XXII of the Indian Penal Code, 1898 
(Act Vof 1898); or 

(ii) has been convicted under the Suppres- 
sion of Immoial Traffic in Women and Girls 
Act, IQ.’ifi; Or 

(iii) has been convicted not less than thrice 
under the U. P Exci.se Act, 1910 ; or 

(iv) is generally reputted to be a person who 
is desperate and dangerous to the community." 

S. 3(1) provides the conditions under which action may 
be taken against a Goonda. According to this section 
the District Magistrate is aiithori.sed to issue a notice in 
Riiting to the penson concerned in ca.se it appears to 
him that the conditions laid down in els. (a). (6) and(c) 
thereof are satisfied These conditions are as follows; 

“(rt) That any person is u goonda: and (6) (i) 
that his movements or acts in the district or any 
part thereof are causing, or are calculated to cause 
a atm, danger or harm to persons or property ; or 
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(ii) that there are reasonable grounds for believ- iota 
ing that he is engaged or about to engage, in the raja 
distiict or any part thereof, in the commission STAraoi- 
of any offence punishable under Chap. XVI, 

Chap XVII Or Chap XXII of the Indian Penal h swaiup, 
Code, or undei the Suppression of Immoral Traffic ^ 
in Women and Girls Act, 1956, or under the U. P. 

Excise Act, 1910, or in the abetment of any such 
offence ; and 

^ (c) That witness are not willing to come forward 
to give evidence against him by reason of appre- 
hension on their jiart as regards the safety of their 
person or property ” 

The notice is required to convey information to the 
person concerned of the material allegations against him. 

The District Magistrate is also required to give to the 
person concerned a reasonable opportunity of tender- 
ing an explanation regarding these allegations. Under 
sub-s (2) of s 3 the person is given a right to consult 
and be defended by a counsel of his choice and a reason- 
able oppoitunity of examining f)imself and any other 
witness that he may wish to produce in support of his 
explanation Sub s. (3) provides that after the afore- 
said procedure has been gone through and the District 
Magistrate is satisfied that the conditions specified in 
els (la){b) and (c) of sub-s (1) exist he may be ordered 
in writing — 

"(a) diiect him to remove himself outside the 
district, or part, as the case may be, by such route, 
if any, and within such time as may be specified 
in the order, and to desist from entering the dis- 
trict or the specified part thereof until the expiry 
of such period not exceeding six months as may 
be specified in the. order ; 
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({,) (i) require such person to notify his move- 
ments, or to report himself, or to do both, in such 
manner, at such time and to such authority or per- 
son as may be specified in the order ; 

(ii) prohibit or restrict possession or use by him 
of any such article as may be specified in the order; 

(lii) direct him otherwise to conduct himself 
in such manner as may be specified in the order, 
until the expiration of such period, not exceeding 
six months as may be specified in the order.” 


S. 4 provides for pei mission to return temporarily 
to the place from where the person is externed. S. 5 
provides for extension of the period provided by the 
original order and in s. 6 an appeal is provided against 
the order within fifteen days from the date of the order. 
The Commissioner is given the power on appeal either 
to confirm the order with or without modification or 
to set it aside. He also can pass interim stay orders. 
S. 8 provides the nature of evidence to be considered 
by the District Magistrate or the Commissioner. 


Before the enactment of the Act there was in force 
the U P Conti'ol of Goondas Ordinance, 1 070 and there, 
under certain rules were framed which were known 
as U P Control of Goondas Rules, 1970 (hereinafter 
leferred to as the Rules) S. 16 of the Act repeals the 
Ordinance 


The chief contention of learned counsel for the peti- 
tioner is that sub-s. (3) of s .3 gives the District Magis- 
trate such unlimited powers which, if exercised, will 
contravene the fundamental rights guaranteed to the 
petiuoner under els. (d), (e), (f) and (g) of Art 19 of 
th= Comniadon. The petitioner’s case is that the 
powers are not «ved by cl. (5) of Art. 19 (2) of the 
Constitution as the restrictions imposed on the funda- 
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mental rights oi the petitioner are not reasonable 
There is no dispute that the powers contained in s 3 
(3) can i£ exercised effect tlie fundamental rights of the 
person guaianteed under the els. (d), (e) and (/) of Art 
19 of the Constitution. Cl. (g) of Art. 19 is hardly ap- 
plicable as none of the clauses gives the power to the 
District Magistrate to pass any order concerning the 
'carrying on of a business or profession by the person 
concerned. 

But for the true construction of the Act it is not pos- 
sible to read els (a) and (6) of s. 3(3) of the Act bereft of 
the context in which they have been enacted. The 
entire section is a composite section and the various sub- 
sections and clauses have to be interpreted and constru- 
ed in the light of what is contained in sub-s. (1) of s. 3. 
The interpretation of sub-s. (3) will also have to be 
made keeping in view the purpose of the enactment 
and the object sought to be achieved by the order The 
heading of the' enactment, viz. “The Uttar Pradesh 
Control of Goondas Act’’ shows that the purpose of the 
Act is to control the nefarious activities of the unsocial 
elements. The preamble of the Act is — 

“An Act to make special provisions for the con- 
trol and suppiession of Goondas with a view to the 
maintenance of public order.” 

The definition of the term ‘Goonda’ also shows that 
a Goonda is a person who carries on activities which 
are against the people and which if permitted are likely 
to endanger the interests of the general public. Sub-s. 
(1) of s. 3 also points to the same conclusion. We have, 
therefore, no doubt that the power given by s. 3(3) to 
the District Magistrate contains a law made in the in- 
terest of the general public as contemplated by cl. (6) 
of Art. 19 of the Constitution. 
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Cli. (d) and (e) of Art. 19,(1) of th^e Constitution 
guarantee to every citizen tlie freedom to move freely 
throughout the terntoiy of India and reside and settle 
in any part of the territory of India Cl (f) of Art. 
19(1) guarantees the right to acquire, hold and dispose 
of property. For the purpose of testing whether tlie 
restrictions imposed by the statute are reasonable or not 
when the restriction is in respect of els (d) and (e) of 
Art 19(1), two factors are relevant, viz. the teixitorial 
extent and the duration of externment. The area 
from which the person can be directed to be externed 
under sub-s. 3 of s 3 of the Act is limited to a district 
or a part thereof. It cannot be regarded as such a wide 
area the externment from which might by itself be un- 
leasonable. We also see no force in the contention that 
the removal of a person from the area w^here he has a 
home or canies on business is necessarily unreasonable. 
No doubt. It will adversely affect his convenience, com- 
forts and, may be, opportunity of making a living, but 
these circumstances by themselves cannot make tlie law 
bad if the same is necessary in the interest of the general 
public The reasonableness of restriction will also 
depend upon the purpose for which the restiiction is 
imposed. The purpose in the present case being to 
keep the bad chaiacter away from Uie area where he 
operates his removal from that area cannot be un- 
reasonable 

In the case of ^Narendra Kumar v. U^xion cf Mia 
(I) It was held that 'a restriction can under Art. 19 
include a rase of prohibition also and an order of ex- 
temment from a particular area could be valid if the 
^stmtion was reasonable", fr was also observed there 

“In applying the test of reasonableness the 
Court has to consider the question in the background 

(1) A.1R. I960 S.C. 480. 
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oi the facts and cii ciimstances under which the order 
was made, taking into account the nature of the evil 
that was sought to be remedied by such law, and the 
ratio of the harm caused to individual citizens by the 
proposed remed) to the benehcial elleti icasonably ex- 
pected to icsult to the geneial public It ivill also be 
necessary to consider m that connection whether the 
restraint caused by the law is more than was necessary 
m the interests of the geneial public” 

Applying the test in the present case, tvheie the pur- 
pose IS to jii event commission of crime and to make it 
possible for witnesses to give evidence ag-ainst bullies, 
the lestrictions imposed In s 3(3) cannot be lield to be 
unreasonable. 

Learned counsel for the ])etilioner lelied on the case 
of “State of Madhya Piadedi v Bhatai Siiigh (1)” and 
contended that the law tvhich directs exlernment of a 
peison fiom the distnct of his residence is per se un- 
reasonable No such law was laid down in that case 
That case aiose out of an oidei passed under the 
Mac[h)a Piaclesh Public Security Act. Cl («) of s 3(1) 
of that Act jii ovided f<ir the externment of a jierson and 
cl. (b) provided that such a person may be required to 
remain in such area as may be sjieciliejil in the order. 
Cl. (b) came tip for consideration before the Supienie 
Couit and it was held that an order directing a peison 
to reside at a particular place was not reasonable Cl 
(a) did not come up for consideration before tlte 
Supreme Couit, but the Madhya Pradesh High Court 
had held it to be valid This case, dieiefore, is no 
authority for holding that a pure order for externment 
from a particular area is pei se unreasonable 

Learned counsel then contended that sub-cl (iii) of 
cl. (b) of s 3(3), author ising the District Magistrate to 
direct the jierson to conduct himself in such manner as 

, (1) A.1 R. lUG? S.C. 1170. 
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inu) be .spedfaed m the oiclei, could be used to direct 
him to stay in a paiticular place. We aie unable to 
accejjt this contention, as in our opinion under sub-cl. 
(iii) no such ordei can be passed Cls (a) and (b) aie 
not meant to be exercised simultaneously Oiicje an 
01 del is passed under cl (a), the question of passing 
an Older under cl. (b) does not arise, because once a 
pel son is exteined out of the area where he operates 
lUul cieates alarm daiigei oi thieat to persons and pro- 
pcity of persons living in that area oi ivlieic lie is 
likely to commit a crime, the purpose is achiei ed wlien 
he is exteined from that area, and the qucsiion of 
placing any fiuther restrictions on his nioveinenls oi 
po.ssessing objectionable articles docs not ause Theie 
is a inoic serious reason foi the view of iliat tlic Disliicl 
Magistiate cannot pass simultancou.slv oidcis under cls, 
r«) and (b), and it is that the Distiict ^ragis(rale cannot 
exeidse jiiiisdiclion beyond the icriiiorial liniiis of (he 
dis(iic( He cannot pass an order alfceting a pci son oi 
his piopeviy outside his district. Hence, once a person 
IS euciiied out of the distiict theic is no cjucslion of im- 
posing any othci restriclion on him as contemplated 
' \h) ^ li IS only when a pei.sou is iiciniittccl to 

leinam wiihm (he area in which he opcialos that rcs- 
tiiciions aie iccpiiied to be placed and i( is (hen alone 

m P'"’- of 

1)1 hie ID fi ^ '*) o WHS nbaerved lIiiiL appio- 

l/n r ® cls. (c) and id) Ofs 

■^n)of the Af P Public Security Act ,!> lerL inCt 
incm.sof a person and maiiuain posscsssion cner him 

c. u.c r 

collier 
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cannot include in its domain the iDOwcr to direct a per- 
son to live in a particular place outside the district or 
wn’thin the disti ict. This contention of learned counsel 
is therefore untenable and has to be rejected. 

Coming to the next criterion for determining whether 
the restrictions ai'C reasonable or not, viz. the dtiration 
of til e restrictions, we find that the maximum duration 
permissible in the Act is six months. Learned counsel 
for the petitioner contends that the duration of six 
months is uni ea.sonable while it is contended by learned 
Advocate-General that the lestriction of six months is 
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not of a period so long as to make it unreasonable within 
the meaning of cl. (.5) of Art 19 of the Constitution. 
Tile Supicme Court, in "Gmhachan Si ugh v. State of 
Bombay”, (1) upheld the validity of s 27(i) of the City 
Bombay Police Act and ob.served: 


“There can be no doubt that the provision of 
s. 27(i) of the Bombay Act was made in the interest 
of the general public and to protect them agninst 
dangerous and bad characteis whose piesencc in a 
particular locality may jeopaidize the peace and 
safety of the citizens. The maximum duration of 
the externment order made under s. 27(1) of the 
Bombay Act is a period of two years and the Com- 
missioner of Police can always permit the externee 
to enter the prohibited area even before the exjiira- 
tion of that period. Having regard to the class of 
cases to which this sub-section applies and the 
menace which an externment order passed under 
it is intended to avert, it is difficult to say that this 
provisions is unreasonable.” 


S. 4 of the present Act gives the power to the District 
Magistiate to pennit any person in respect of whom an 
n) A I R 1962 s C. 221 
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w’ order has been made under cl. (a) of s. 3(2) to return for 
Kyi' a tempoiaiT- period into the area from which he was 
or directed to remove himseE S 9 further gives the Dis- 
P- flirt Magistrate and the Commissioner the power to res- 
II. su.iiiip. rind at any time an order made under s. 3, whether or 
not such order was confirmed on appeal under s. 6. Tn 
view of these provisions and looking at the purpose of 
the enactment, die period of six months cannot be held 
to be unreasonable within the meaning of cl (5) of Art. 
19. 

Learned counsel has attacked sub els. (li) and (iii) of 
cl. (b) of s :1(.3) on the giound that they give unguided 
and unreasonably wide powers to the District Magistiate. 

do not find any force in this contention Sub-s 
(.3) is an integral part of s 3 and must be read along with 
the earlier provi.sions of the section. Tlie power to be 
exercised under siib-s (3) is only to remedy the evil con- 
templated by sub-s (I). The powers given to the Dis- 
trict Magistrate under sub-cls. (ii) and (iii) of s. 3(3)(b) 
cannot, therefore, be held to be unchannelised or unde- 
fined or without any guidance restrictions These pro- 
visions cannot be interpreted to mean that the Act has 
conferred on the District Magistrate to do whatever he 
likes irrespective of the purpose for which the power has 
been confeired on him. It ivas pointed out by the Sup- 
reme Court in “Hau'shanJier Bagla. V. M P Sioie” (\\ 
that — ‘ •' 


* i vyiuci is to regulate 

the transport of cotton textile in a manner that will 
ensure an even distribution of the commodity in 
the ,omiay and male it available at a fair price to 
all The grant or lefmal of a permit is to be 

feTeaU 'c*'* *^*''*’ '''' ''■•'CTetion given to 

the Textde Comm.s,.one. is to be exercised in such 

(1) A.I.R, 1934 s c. 466. 
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a way as to effectuate this policy The conferment 
of such a discretion cannot be called invalid and if 
there is an abuse of the power there is ample power 
in the Courts to undo the mischief ” 

Similarly, “In ir Kerala Education Bill” (11 the Sup-- 
reme Court observed — 

‘‘Reference has already been made to the long 
title and the preamble of the Bill That the policy 
aticl purpose of a given measiue may be deduced 
from the long title and the preamble thereof has 
been recognised in many decisions of this court 
The general ‘‘policy of the Bill as laid down in its 
title and elaborated in the preamble is .. Each and 
every one of the clauses in the Bill has to be inter- 
preted and read in the light of this policy When, 
therefore, any particulai clause leaves any discre- 
tion to the Government to take any action it must 
be understood that' such discretion is to be exercised 
for the pin pose of advancing and in aid of imple- 
menting and not impeding this policy It is, there- 
fore, not coirect to say that no policy or principle 
has at all been laid down by the Bill to guide the 
exercise of the discretion left to the Government 
by the clauses of this Bill.” 

We have already leferred to the pi’eamble and object of 
the Act and its long title and other provisions which 
show the jjurpose and policy behind the Act and it can- 
not be itrged that the power given to the District Magis- 
trate is an unguided potver 

Learned counsel then contended that s. 3 of the Act 
is void as it provides no procedure for enabling the ac- 
cused person to defend himself The contention is that 
as the District Magisu ate is not required to disclose the 
evidence on which he intends to take action and to pro- 

(1) A.IR. 1068 S. C. 966 
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diirp witnessM for cross-examination by the accused, the 
opportunity of explanation and the procedure laid 
don in sub-ss. (I) and (2) of s. 3 is only illusory. Here 
too rve are not prepared to accept the contention. Sub- 
s. (1) of s. 5 requires that the District Magistrate shall 
by notice in writing infomi the person concerned of the 
geneial natiue of the material allegations against him in 
respect of els. (d), (b) and (c) and give him a reasonable 
opportunity of tendering explanation regarding them. 
When the law requires a District Magistrate to inform 
the accu-sed of the general nature of the mateiial allega- 
tions, it means that the material supplied must be of ob- 
jective nature and must be such to explain and di.siirove 
which the accused may give explanation and furnish 
esidence Sub-s. (2) of s 3 not only gives the per.son an 
opportunity to defend himself but a right to consult and 
be defended by a counsel of his choice, and also an op- 
portunity of examining himself and of examining any 
othei witness that he may wish to produce. The order 
finally passed is subject to an appeal to the Commissioner. 

he procedure laid down in the Act cannot, theiefore. 
be held to be illasory The procedure provided in the 
Act IS almost similar to that provided in the City of Bom- 
bay Police Act. In the case of “Gurhachan Smgh v. 

S ate of Bombay ' (I),the Supreme Court, when dealing 

I ^ P™“‘'”e to be followed in. cases under s. 0711 ) 

Of the Bombay Act, observed- ^ ^ ‘ 

“The law is certainly an exiraordinaiw one and 
has been made only to meet those exceptional cases 
tvhere no witnesses for fear of violence to their per- 
son 01 propeity are willing to depo.se publicly 
ngams, certain bad cltaractefs whose pie"! 1, 
ccimm areas constitute a menace to the safety of the 
public res diuff herein Th;. u- ^ ^ ‘ 

triiollv defeated he 

d if a right to confront or cross-exa- 

(1) -t I.R. 1963 S.C. 321. 
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mine these witnesses was given to the suspect. The 
power to initiate pioceedmgs undei the Act has Raja 
been vested in a veiy high and responsible officer suiV oi. 
and he is expected to act with caution and impai- 
Lially while discharging his duties under the Act ” swamp. 

With these obseivations the contention that the Bombay 
Act piovided no leasonable procedure was i ejected b> 
the Supreme Couit. We are similail) unable to hold 
that s 3 of the Act does not piovide a teasonablc proce- 
dure 

Learned counsel for the petitioner furthci contended 
llial the section is void on the giound of Art. 14 of the 
Cousiiiution as piocedure piovided in the Aiticle is 
dilfeicnt from the one provided for action against sus- 
pects ms 110/117 of the Code ot Criminal Piocedure 
AA^e, however, find that the category of pet sons to be 
dealt with under s IK) and s 117, Cr P C is dilFerent 
fiom the categoiy of persons to be dealt ivith undei this 
Act The purpose and the ob|ect sought to be achiev- 
ed by tlie two enactments aie also dilleient. A similar 
contention was laisecl in the case of Gtubacluin Singh 
(1) and it was lejected by the Supreme Court. The 
Supreme Couit laid down — 

“It IS due that a jjroccdure dilfeicnt from what 
is. laid clow'll under tlie ordinal y law^ lias been piovi- 
clcd foi a jiaiticular class of pci sons against whom 
proceedings could be taken under s. 27(1) of the 
City of Bombay Police Act But tlie discrimina- 
tion, if any, is based upon a reasonable classifica- 
tion tvhich is w’ithin the competency of the Legis- 
latitie to make. Having legaid to the objective 
which the legislation has m vietv and policy 
underlying it, a departure fioiii the ordinaiy pio- 
cetluic can certainly be justified as the best means 
of giving ellect to the object of the Legislature.” 

(para 8). 


(1) A.I.R. lUb'a s.G. Biai 
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illll. In oui opinion, on the same reasoning the provisions 
ot s. 5 of the Act are not hit by Ait 14 of the Constitu- 


H. '.iiaiiip The last contention of learned counsel challenging 
the validity of the various provisions of the Act is that 
s. 8 read vvitli r 23 gives to the Distnet Rfagisliaie 
power to take into consideration material vvdiich could 
not reasonably be treated as good material for jiassing 
oideis. S 8 states diat the District Magistrate or the 
Commissioner may for the pin pose of satislying him- 
self as to whether the conditions necessaiw for the 
making or confirmation of an oidei unclei s 3 oi s. .5 
exist or not, take into consideration any evidciue which 
he considers to have probative value, and the jnovisions 
of the Indian Evidence Act, 1972, have been made inaij. 
plicable. R 23 states that : — 

For the purposes of s. 8 the following ciicum' 
stances may also be taken to have piobativc v.ilue: 

(i) that the peison concerned was acijuiiled 
of any offence punishable undei all oi aiiv of 
the provisions mentioned in cl. (li) ot s.2 
merely on technical grounds or on benclit of 
doubt being given to him ; 

"°“ceined has ]neviously 

wh-e a nil encumstance 

live valufX; 1 

Rule, read with s 8 of T a cd««huciion of this 
Rule means is that it is ^ 

to take into consideration Magistiate 

t-ti cuuistauce that a pel- 
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son was prosecuted though conviction could not be se- i97a 
cured against him for technical reasons or that the evi- raja 
dence fell short of proving beyond reasonable doubt stato of 
that the person had committed the crime As the en- 
tire Act is of a preventive nature and its purpose is to h Swamp, 
remove any hinderance to fair trial when it becomes 
impossible due to witnesses not coming forward to de- 
pose against the person concerned, the circumstance of 
a person getting acquitted for technical reason or lack 
of sufficient evidence cannot be held to be irrelevant. 
Moreover, the Rule only gives a discretion, but the 
final determination is to be made by the District Magis- 
trate himself to see if the circumstance is of probative 
value or not. While considering a similar matter, the 
Supreme Court in “Han v Dy. Commissioner of 
Police” (1) observed: — 

"It cannot be laid down as a general proposition 
of law that a previous order of discharge or acquit- 
tal cannot be taken into account by those autho- 
rities when dealing with persons under any one of 
the provisions we have been examining in this 

ff ^ 

case. 

We cannot, therefore hold that the procedure laid down 
in the Act is bad because s. 8 or r. 23 provides that the 
circumstance of acquittal in certain cases is of probative 
value. 

The last contention of learned counsel for the peti- 
tioner is that the notice issued by the District Magis- 
trate is bad on merits as the material allegations men- 
tioned in the notice are not such on the basis of which 
the District Magistrate can come to any conclusion that 
the conditions of els (a), (b) and (c) of sub-s. (1) of s. 3 
of the Act had been satisfied. We do not think it ap- 
propriate to enter into the merits of the matter at this 

_ (1) A.I.R. 1966 S.C. 659. 

Km ' ' 
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M 7-2 stage The matter is being examined by the District 
Magistrate It would be open to the petitionei to show 
"■ to him that on merits no case is made out against him. 
If the order is passed against the petitioner it would be 
H subject to an appeal to the Comniissioner We theie- 

Cote, do not think it appropriate to consider the matter 
on merits in these proceedings. 

In the result, the petition fails and is dismissed with 
costs. 

Petition Dismissed. 


CRIMINAL MISCELLANEOUS 

Before Mr. Justice K.C. Pun and Mr Justice K.B. 
Srivastava^ 

RAM LAL PODDAR Petitioner, 

1973 VS. 

TAHSIIiDAR NANPARA Respomient 

Constitution of India. Art, 226 — Habeas Corpus — Maintain- 
ability of. 

An application for Habeas Corpus is competent even when a 
person is released on bail. 

Sandal Singh y. District Magistrate, Dehra Dun (1) Mohd, 
Zahural Haq v. State (2) followed. 

Land ImpwYement Loans Act, 1883, s. 7 and U P, Taqavi 
Rules and U, P, Zamindari Abolition and Land Reforms 
Act^ I960, s, 279 — Taqavi Loan — Recovery of — Process foi. 

There is a distinction between arrears of land levcnue and 
sum recoverable as arrears of land revenue but once a statute 
says that a particular loan can be recovered as if it was an arrear 
of land revenue s. 279 of U. P. Zamindari Abolition and Land 
Reforms Act wiU have full application. 

Held, the transaction in question was a Taqavi loan and the 
respondent had the right to issue a citation or to attach the 
movables or to arrest the petitioner or to do all those things 
simultaneously or one after the other, 

♦While sitting at Lucknow. 

(1) A I.R. 1984 All. 148. (2) 51 Cr. L. I. 781. 
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Criminal Writ Petition no 164 of 1969 under Art. 

226 of the Constitution of India ram i ai^ 

PODSAR 

B. M. N. Kacher, Advocate for Petition 

Tahsildar, 

Dy. Government Advocate^ for opposite-parties. nani?ara 

K B Srivastava J. . — ^This is a petition under Art 
226 of the Constitution of India for the issue of a writ 
of habeas corpus and of certioian quashing certain 
documents and processes. The petition arises out of the 
following facts : 

The petitioner Ram Lai Poddar alleges that he made 
an application in the year 1949 for supply of some 
materials on credit for the construction of a masonry 
well for purposes of irrigation, and on the basis of that 
application the Agriculture Department supplied some 
materials in instalments but not all the materials in- 
dented by him. The Agriculture Department assessed 
the price of the material supplied at Rs 420 80. He re- 
ceived a citation in the year 1963 for the payment of 
the assessed price. Subsequently, his movables of the 
value of Rs. 1,500 were attached and entrusted in the 
sv^)uidgi of one Suraj Lai as custodian and the attached 
goods were not returned to him and nothing was heard 
about the recovery processes till the close of the year 
1968 He was arrested on January 27, 1969 on a wfar- 
rant of recovery for the realization of Rs.420 80 as the 
price and Rs.41 as the decretal amount. He then made 
an application (Annexure I), supported by an affidavit 
(Annexure II) and he was then released on bail on fur- 
nishing a personal bond and a surety bond for Rs.461.80 
His grievance is that he was put in double jeopardy in- 
asmuch as his movables worth Rs. 1,500 were attached 
and still he was arrested under s. 281 of the U. P. 

Zamindari Abolition and Land Reforms Act and R. 

247 of the U. P. Zamindan Abolition and Land Re- 
forms Rules, His contention is that he had purchased 
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1072 goods on credit and the price did not amount to arrears 
R^riTL of land revenue and, therefore, the coercive processes 
prescribed for the recovery of arrears of land revenue 
application in his case His further conten- 
tion is that the unpaid purchase money could not be 
'JinaM.na, ^ "financial assistance” under the Public 

Moneys (Recovery of Dues) Act, 1965 and, therefore, 
that Act also has no application It is in these 
circumstances that he has prayed for a writ of habeas 
corpus so that the restraint put on his liberty by the 
personal and surety bonds is terminated and for a writ 
of cerUioraUj quashing the said bonds, the citation, and 
ancilary recovery processes. 

The petition has been resisted by the respondent, 
namely, Tahsildar, Nanpara by a counter-affidavit, 
dated February 21, 1969, a supplementary counter- 
affidavit, dated February 25, 1969 and a second supple- 
mentary counter-affidavit, dated December 2.3, 1971. 
the first having had been filed by the Tahsildar and 
the latter two by Anandji Srivastava, office assistant in 
the office of the Agricultural Engineer, Kanpur We 
will revert to the facts later in the judgment, for at the 
present moment, we will like to dispose of two prelimi- 
nary points of law. 

The first point is whether or not a writ of habeas 
corpus can lie after a person is detained and then 
released on bail and regains his liberty. Tliis point 
IS concluded by Sandal Singh v. Zhstnet Magislraie and 
Superintendent, Dehra Dun (1), a Division Bench 
decision of this Court wherein Suleman^ C. }. speak- 
ing for the Court observed thus— 

“The mere fact that after his arrest he was 
temporarily released on bail pending further 
enquiry does not oust the jurisdiction of the High 
Court under this section,” 

(1) ALR. 1934 AD. 148, 
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Suleman, C J. was referring to s. 491 of the Code of 
Criminal Procedure. It was held in 1945 Indore Law 
Reports, 143 that even if a person is temporarily released 
on bail prior to his being extradited, he must be consi- 
dered to be detained in the constructive custody of the 
Court through the surety, as his liberty is subject to 
restraint and he has to be produced before the Court 
by the surety whenever required Reliance for this 
was placed on the reported decision of this Court. 
The same view was reiterated by the Madhya Bharat 
High Court in Mohammad Zahurl Haque v State (1). 
We are of view, therefore, that an application for 
'habeas corpus is competent even when a person is re- 
leased on bail 
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The next contention of the learned counsel for the 
petitioner is that even if the unpaid price amounts to 
“financial assistance” under the Public Moneys (Re- 
covery of ODues) Act, 1966, it cannot be recovered 
under that Act because it has been declared ultra vires. 
This contention is well founded. See P- P Industries 
V. District Magistrate (2). 

Now the contention of the learned counsel for the 
petitioner is that the amount of Rs. 41 which repre- 
sents the decretal money can in no case amount to an 
arrear of land revenue. This point has been conceded 
and We need not, therefore, dilate any further upon it 

As regards the remaining amount of Rs 420.80, his 
contention is that it represents either a loan in kind 
of materials supplied or unpaid price and in neither 
case can the amount be regarded as arrears of land 
revenue On the other hand, this argument has been 
assailed by the learned Government Advocate who has 
urged that the amount represents a Taqavi loan and 
as such it can be recovered as arrears of land revenue 

(1) 61 Cr L. J 731. (2J 1971 A.L.J 1211 (F.B ) 
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1972 In order to resolve this controversy we have to look to 
the back-ground history as it appears from the affi- 
davits. Annexure 1 (now marked Annexure C by the 
Court in order to avoid confusion in references to 
annexures) is G. 0. No F-769/XII-A-207 49, dated 
September 27, 1949, from the Government to the 
Chief Agricultural Engineer, U P It shows that Gov- 
ernment sanctioned a Five-Year Plan of sinking 
masoniy wells from the years 1947-1948 to 195I-19v62 
in ord(;r to attain self-sufficiency in the matter of food 
by bringing additional acreage under cultivation and 
by int(;nsifying production so as to increase the yield 
per acre It was emphasised that irrigation facilities 
played an important role in increasing production per 
acre and the scheme of sinking masoniy wells offered 
considerable scope in this respect. Government, 
therefore, sanctioned the scheme for various districts 
including the District of Bahraich where the petitioner 
resides. A cultivator was made eligible to a subsidy 
at the rate of one-third of the cost of a masonry well 
subject to a maximum of Rs 500 per well provided 
that he possessed a holding of at least 5 acres and not 
more than 10 acres, his application stood sanctioned 
in advance, and he completed the construction of the 
well within a period of 12 months from the date of the 
sanction to the satisfaction of the Agi'iculture Depart- 
ment. The subsidy was to be paid after the Senior 
Mechanical Inspector or the Assistant Engineer had 
inspected the well and certified that it had been satis- 
factorily constnicted. An application was to be accom- 
panie ) a certified extract from the Patwaris’ record 

^ ° j folding and the position of the , 

ell. If any already existing on the holding. The Gov- 

rnTstT . ' construction materials such as iron 

, ement, and coal for burning bricks, he may 
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be advanced these materials up to the value of the 1973 
amount of subsidy admissible, that is one-third of the 
cost of the well This advance was to be treated as an poddar 
interest free Taqavi and the special Rules for Taqavi tahsiluar, 
under Chap. VII of Taqavi Rules were to apply to such 
an advance. On a satisfactory completion of the well, 
the value of the advance was to be set off against the 
subsidy, otherwise it was to be recovered as a Taqavi 
loan. Departmental staff was instructed to ensure that 
the applicants utilized the materials only for the pur- 
pose for which they were issued Annexure 2 (Annex- 
ure D) is the application of the petitioner, dated Nov- 
ember 7, 1949, made after the issue of this Government 
Order It is headed “Sahayak Yojna Ke Antargat 
Kunweii Banwane Ka Prarthna Patra.” It was addressed 
to Agricultural Engineer through tlie Deputy Com- 
missioner. It recites that he had an agricultural hold- 
ing of an area of 9.700 acres in village Bhatehta but 
there was no existing irrigation facility Therefore, he 
was making this application under “Sahayak Yojna’’ so 
that bricks, cement and iron was supplied to enable him 
to construct the well before November, 1950. It went 
on to mention that he was prepared to make a deposit 
in advance to cover the price of the materials, a pro- 
mise which he never fulfilled. , The Patwari gave a cer- 
tificate about the extent of the petitioner’s holding and 
non-existence of any well on that holding The peti- 
tioner further undertook to use the materials only in 
the construction of the well and for no otliei purpose. 

He also furnished two sureties A recommendation 
was then made by the District authorities. Annexure 

3 (E) shows that cement, M.S. flat, bolts, nuts and coal 
of the total value of Rs 420-12-9 were supplied on April 
19, 1950 and the bill was sent to him. It furtlier shows 
that he acknowledged receipt on the same day. It is 
meaningless to urge that the materials were supplied 
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in instalments or some materials were not supplied It 
is true that the materials were supplied on credit It is 


Sma5tii\a, 

j- 


~ 4. X 

PoMAR also true that the price of the materials was to be set off 
rAHsju>AR, towards the subsidy of Rs.500. but that was dependent 
upon the further fact that the materials were used in 
the construction of the well and it was duly constructed 
within 12 months. The counter-afi&davit shows that 
when an inspection was made by the Mechanical Ins- 
pector on April 11, 1954, it transpired that the peti- 
tioner had not constructed any well whatsoever. It is 
in these circumstances that he lost his claim to a sub- 
sidy and became liable to pay the loan as if it was a 
Taqavi loan. R 1, U P Taqavi Rules, says that 
“Taqavi” means a loan advanced under the Land Im- 
provement Loans Act, 1883. R 3 says that a loan for 
construction of masonry wells is a loan under the said 
Act S. 4 of the Act says that loan may be granted for 
the purpose of making any improvement S. 4(2) of 
that Act says that ‘improvement’ means any work which 
adds to the letting value of land and includes the follow- 
ing, namely; (a) the construction of wells, .... for the 
storage, supply or distribution of water for the purposes 
of agriculture. 

S. 7 of the Act says that all loans granted under the Act 

lir ,r recoverable 

by the Collector from the borrower, as if they were 

^ears of land revenue due by him Chap VII, 

S 97^ ^ question 

AcrsaU^th^.’ Abolition and Land Reforms 

y that any arrear of land revenue may be re- 
covered by anyone or more of the following processes: 

“(a) by serving a writ of demand or citation to 
appear on any defaulter, 

(b) by arrest or detention of his person. 



AI.LAHABAD SERIES 


41 


2 ALL.] 

(c) by attachment and sale oi his movable pro- 
perty including pioduce, 

(d) to (g) . . . 

This section thus lays down the procedure for the re- 
covery of ai reals of land revenue It enumerates as 
many as seven modes wheieby an arrear of land revenue 
may be recovered from a defaultei Several Modes 
may be taken in hand simultaneously or one after the 
other. Certainly, there is a distinction betw'een arrears 
of land revenue and .sums lecoveiable as arrears of land 
revenue but once a Statute .says that a particular loan 
can be lecovcred as if it was an aireai of land revenue, 
s. 279, Uttar Prade.sh Zamindaii Abolition and Land 
Reforms Act will have full application We aie of the 
view, therefore, that the tian.saction in question was a 
Taqavi loan and the lespondent had the iighi. to is.siie 
a citation or to attach the movables, or to airest the 
petitioner, oi to do all these things simultaneously or 
one after the othei We are awaie of the fact that some 
movables were attached and there is no accounting 
The petitioner may seek his remedy as to that in a pro- 
per court of law, as and when advised At present, it 
is clear to us that in spite of the subsisting attachment, 
if any, the re.spondent had the legal light to effect tlie 
arrest of the petitioner. 

Altogether, therefore, no writ of habeas corpus can 
be issued and the citation or the bonds or the processes 
cannot be quashed. The writ petition is, therefore, 
dismissed with costs. 
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Petition dismissed. 



42 


THE INDIAN LAW REPORTS 

APPELLATE CIVIL 


[1972 


1973 

March , 16. 


Before Mr. Justice S. Chandra and Mr. Justice T. S. 
Misra. 

VISHWA MITRA CHADDHA 
AND other Applicants 


V . 

Smt. AMRIT KAUR and others Opposite-parties 

Motor Yehioles Act, 1939, ss, 96, 110-5, 110-i> and 

UOd—Acadent by a insured car — Deceaseds representative 
can claim compensation even against the insured person. 

S. 96 pnmanly deals with the insurer. Its purpose is not to 
define or limit the liability of the insured person 

S. 110-F bars the jurisdiction of civil courts, and all claims 
for compensation will come within the jurisdiction of Claims 
Tribunal. The phrase “any question relating to any claim for 
compensation" is so wide that it will obviously include the 
question of fact or law which Claims Tribunal can adjudicate 
against the insurer. 

F. A. F. O. No. 256 of 1970 from tlie judgment and 
award, dated July 24, 1970 of B. O. Mathur, The Motor 
Accident Claims Tribunal, Lucknow. 

Deoki U and an, for the Applicant. 

S. N. Verma and R. S Saxena, for the Opposite-par- 
ties. 

S. ChandrAj J, : — ^This is an appeal under s. 110-D, 
Motor Vehicles Act, 1939. The appellant ownedj an 
Ambassador Car no. USF 3581. He was running it as 
a taxi between Kanpur and Lucknow, through a driver. 
On September 11, 1969, this car was taking several pas- 
sengers including Autar Singh from Kanpur to Luck- 
now. On the way it met with an accident; as a result, 
Autar Singh along with the driver of the vehicle, died 
The legal representatives of the deceased Autar Singh 
lodged a claim for recovery of Rs. 1,00,000 as compensa- 
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tion against the appellant as the owner of the car 
and the Oriental Fire and General Insurance Company 
Limited, Kanpur, as the insurer of the vehicle. The 
Motor Accidents claims Tribunal decreed the claim for 
Rs.26,400 out of which Rs 4.000 were held payable by 
the insurance company. The appellant was made liable 
to pay the rest. Aggrieved, the owner of the vehicle has 
come to this Court in Appeal 

The Tribunal found that Autar Singh, the predeces- 
sor-in-interest of the respondents, was iiavelling in the 
taxi owned by the appellant and he died as a result of 
injuries received at the accident with the taxi It was 
found that the accident occurred clue to the rash and 
negligent driving by 'the driver of the car. The claim 
was held to be within time. 


Learned counsel for the appellant raised a fresh 
point which was not urged before the Tribunal, namely 
that Uie Tribunal was not competent to entertain the 
claim against the appellant as the insured person The 
finding that the accident was caused due to 'the negli- 
gence of the driver was also challenged. Learned coun- 
sel urged that the assessment of compensation by the 
Tribunal was unfair and incorrect. 


In support of the first submission it was urged that 
the Motor Accidents claims Tribunal constituted by the 
Motor Vehicles Act was a statutory Tribunal It had 
no general powers like a civil court. Its jurisdiction 
was dependent upon the provisions of the Motor Vehi- 
cles Act, and under it the Tribunal can entertain claims 
for compensation only against the insurer. The claim 
of the respondents in so far as it proceeded against the 
appellant, who was the insured, was incompetent. In 
support, learned counsel invited our attention to s. 96 
of the Motor Vehicles Act. Under this section, where 
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1072 a judgment in lespect of any liability covered by an in- 
Hirance policy is obtained against the peison insuied by 
Cha^a the pohq% tlie insurer is liable to pay to the person en- 
SMi umir benefit of the decree any sum not exceeding 

K-AtR the sum assured payable thereunder as if he were the 
^ chaiitiu, judgment-debtor. Under sub-s. (2) thereof the insurer 
is not liable in respect of any such judgment tinless the 
court gives notice of the proceedings to the msuier and 
perant* it to defend the action. 

This provision speaks of a 'jud^enf, 'decree’ and 
‘couit’. It was urged that this shows that the insured 
pci son can be made liable for claims of compensation 
in a court which can pass a decree The claims Tribu- 
nal is not a court of law, properly so called. It under 
s llO-B tan only make an award It ha.s no power to 
[lass a decree These provisions indicate that the Motoi 
\ chicles Act does not contemplate adjudication of 
claims against persons other than the insuier before the 
Tribunal created under that Act. It leave.s such claims' 
to be decided by civil courts. 

In addition learned counsel sought support fipm s. 

1 lO-B which provides — 

Awaid of the Claims Tribunal — 'On leceipt of 
an application for compensation made under s. 

1 lO-A, the Claims Tribunals shall, after giving the 
parties an opportunity of being heard, hold an in- 
quiry into the claim and luay make an award de- 
termining the amount of compensation which 
appears to it to be just and specifying the person or 
persons to whom compensation shall be paid; and 
m making the award the Claims Tribunal shall 
specify the amount which shall be paid by the in- 
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Learned counsel emphasised the last clause which pro- 
vides that the Claims Tribunal shall specif^' the amount 
which shall be paid by the insurer, and argued that this 
clearly shows that the insurer alone is liable before the 
Claims Tribunal. If any one else was also to be made 
liable, there would have been a provision for specifica- 
tion of his share of the liability. It was urged that the 
Legislature made this clear by the Motor Vehicles 
(Amendment) Act, 56 of 1969 by which the following 
phrase was added after the words ‘the insurer’ occurring 
at the end of s. 110-B: 


"or owner or driver of the vehicle involved in 
the accident or by all or any of them, as the ca.se 
may be’’ 

We are, however, not inclined to accept the subinis' 
sion S. 96 is headed as: “Duty of insurers to sati.sfy 
judgments against persons insured in respect of third 
party risks’’ It primarily deals with the insurer Its 
puipose is not to define or limit the liability of the in- 
sured person. 

S 110-F bars the jurisdiction of civil courts. It pio- 
vides — 


“110-F. Bar of jurisdiction of civil courts. — 
Where any Claims Tribunal has been constituted 
for any area, no civil court shall have jurisdiction 
to entertain any c]uestion relating to any claim foi 
compensation which may be adjudicated upon by 
the Claims Tribunal for that area . . . 

This provision shows that the legislative intent was to 
bring all claims for compen.sation within the jurisdic- 
tion of the Claims Tribunal. The jurisdiction of the 
civil court wa.s barred. The jurisdiction was hatred 
in relation to “any question’’ relating to any claim for 
compensation which may be adjudicated upon by the 
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Claims Tribunal. According to the submission made 
on behalf of the appellant, a claim for compensation 
against the insurance company would be barred before 
the civil court because it could be adjudicated upon by 
the Claims Tribunal. If that be so, then any question 
relating to such claim will be barred from the civil 
I- court. The phrase "any question relating -to any claim 
for compensation” is so wide that it will obviously in- 
clude the questions of feet or law which the Claims 
Tribunal can adjudicate against the insurer, and which 
may also arise in a suit for compensation that a person 
may file against the insured person in the civil court in 
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tion against the insurance company is entertainable by 
the Tribunal, even if a claim for compensation against 
the insured person arising out of the same accident be 
^ P e c il court, the civil court will, 

in view of s. IIO-F, be barred from entertaining any 
question relating to such an accident. S. llO-F prohibits 
the civil court from deciding any such question. This 
would mean that the civil court cannot grant relief 
a^inst the insured person at all. This destroys the 
submission made before us. Learned 
could valMl ^ fil assumed that the respondents 

against the insured person, from the civil court 


lant UnrJ. ! r ^''PPurt to the appel- 

•leterminingAe Imoum of 

mission i.Ht T f ^ compensation. If the sub- 
buna] can male' P™ against whom the Tri- 

H’as no^inT^ ^°®urer: then there 

award the Cla^mJ^ TribunTlf IJ^ making the 

which shall be paid by the /usurer ' f ^ 

have meanin? onlw .f i. This clause would 

* only if It was contemplated that there 
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may be more than one defendant before the Tribunal 
and the Tribunal may make an award of compensation 
against the insurer as well as other persons 

The amendments made in s 110-B only make ex- 
plicit what till then was implicit in the provision, namely 
that die Tribunal will specify the amounts which shall 
be payable by the insurer even though the award against 
the owner or the driver of the vehicle may be collective. 
The Supreme Court, this Court as well as the High Courts 
of Punjab, Punjab and Haryana and Mysoie, have enter- 
tained claims against persons other than the insured : see 
Sheikhupura Transport Co v Northern India Transpoi- 
ters Insurance Co. Ltd. (1); D.K. Gupta v. Pilokhn Brick 
Kiln (2) ; Nand Singh v Punjab Roadivays (3) ; StaU- 
of Punjab v. V. K. Kalia (4) and Seethamma v Benedict 
D’Sa (5), In our opinon, the Claims Tribunal validly 
entertained the claim against the appellant. 

Coming to the merits of the appeal, we may note that 
the learned counsel for the appellant did not challenge 
the finding that die taxi in question met with an accident 
on September 1 1, 1969, as alleged on behalf of the plain- 
tiff-respondents. He also did not question the finding 
that Autar Singh died as a result of injuries received at 
the accident. Learned counsel, however, attacked the 
finding that the accident was caused by the rash and 
negligent driving of the taxi. Balak Ram (P W. 8) and 
Kashi Prasad Tewari (P. W. 9) are the eye-witnesses of 
the occurrence. Balak Ram was a passenger travelling 
m the taxi in question. Kashi Prasad Tewari was 
coming on a bicycle. He saw the taxi and its involve- 
ment in the accident. 

According to Balak Ram, die driver was running the 
taxi at a very high speed. He cautioned him, but the 

(1) A.I.R. im S.C. 1624 (2> 1971 A.L.J. 998 

(3) A.LR. 1968 Pun. 314 (4) A.I R. 1969 Pun and Har. 172. 

(6) A.I.R. 1907 My. 11 
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cliiver made no response and continued to duve the 
Vi-Hu i taxi veiy fast Shortly prior to the occurrence the dri- 
Ch<uwh\ '"Cl engaged this taxi in a racing competition with two 
other taxies. The three involved taxies used to over- 

VmRW . 1 . r , 

kaor take each other. At the time of the occurrence the taxi 
s thaiifii.i, in question was behind the other two. The driver 
made an effort to overtake the taxi in front of it. He 
did so at a great speed and while doing so the taxi skid- 
ded and after travelling for a few paces struck a shishain 
tree situate on die road-side, head-on. The front por- 
tion of the taxi was totally smashed The steering- 
wheel diove into die neck of the driver, causing his 
death instantaneously All the passengeis of the taxi 
were giieiously hurt. Autar Singh became uncon- 
scious. Kashi Prasad Tewari (P W 9) corroborates 
Balak Ram His presence also cannot be doubted 
because he immediately after the accident made a first 
information report at the neaiest police station, where- 
upon the station in charge, P S. Krishna Nagar, Sri 
\'irendra Pal Singh Sirohi (P. W. 6) rushed to the scene 
of die occurrence and found the taxi smashed against a 
shi.sham tree. Autar Singh was lying unconscious. 
The driver lay dead. The other passengers were also 
hurt. The injured persons were sent to the hospital, 
where according to this witness, Autar Singh died. 

According to these witnesses, it was drizzling at diat 
time and the road was wet. The appellant led no evi- 
dence on this point. 


_ 1 ne facts speak for themselves. The driver of the taxi 
m question was speeding and had engaged himself in a 
racing competition with two other taxies. This he did 
while it was drizzling and the road was wet. While trying 
another taxi the car skidded at the road- 
ide It dashed a^inst a tree with such force that the 
ont poition of the car was smashed out of existence 



Al.I.AHABAD SERIES 


49 


2 ALL.] 


and the steering-wheel thrust itself into the neck of the 
driver killing him Theie can be no mannei of doubt 
that the driver of the cai had not taken the usual pre- 
caution of cheking hij, speed m view ol the wet condi- 
tion of the load in which a cai is liable to skid if driven 
fast. The force of the impact of the cai on the tree, 
shoivs that the car must have been at a veiy high speed 
at tliat time. These facLs cleaily mean that the diivei 
was lash and negligent We have no he.sitation in 
affirming the finding of the Tiibunal on this point 
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Now lemains the ipiestion of asses.smenl of compen- 
sation. 


Under s 1 lO-B the Claims Tiibunul makes an award 
determining the amount of compen.sation which appears 
to It to be just On the question as to what is just 
compen.sation, the Supreme Couit in Gobald Motor 
Sawice V R. M K Vchisroami (1) refened to the ob.ser- 
vaiions of Lord Wright in Davies v. Poxve.ll Diijfiyn 
Associated CoUieiies Lid (2) that the damages are to be 
based on the reasonable expectation of the ]5ecuniai7 
benefit or benefit reducible to money value. They al.so 
lelicd upon the obseivations of Visco’uN r Simon in Nance 
v. Biitish Columbia Elecliic Co Ltd. (3) : 

“The claim for damage.s . .. falls under (wo 
separate heads. Fast, if the deceased had not been 
killed, but had eked out the full span of life to 
which in the absence oLthe accident he could lea- 
sonably have looked forward, what sums during 
that period would be piobably have applied out 
of his income to the maintenance of his wife and 
family ?” 


(1) A.I.R. 1902 s. c. 

7 AD 


1 (2) 1912 A.C. 001 (Dll) 

(0) 1961 A.C. 001 at 011 
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In Shcikhujiiaa Tiaiispott Company's, case (1) tlie 
Supreme Cotui ic-afinmed its decision lu Gobahl Molo) 
Ul\DDII\ Scivur (;i) It held that the general principle is that 
SMI \mmi pecuiiiau loss can be ascertained only by balancing 
on the one hand the loss to the claimants of the future 
s ( h rti.li I pecuniary benefit and on the othei any pecuniar^ ad- 
\antagc uhich from whatevei souices could come to 
them bt reason of the death, that is, the balance of loss 
and gain to a dependent by tlie death must be ascer- 
tained. 


In C. K Subranwma Iyer v. T. K. Nan (3) the Sup- 
icine Couit obsersed that in order to succeed the plain- 
fill must show that he has lost a reasonable piobability 
of pccunian advantage 


In 1 elation to the death of the bread-winner of the 
famih the Supieme Couit lefeiied to the following 
passage in Winfield on Toits, 7th Edn , at page VSb . 


lb 


1 ne itartiug point is the amount of wages 
wiith the deceased was earning, the ascertainment 
of which to some extent may depend on the reo-u- 
lauu of his employment Then there is an es"ti- 
nialc of how much was required or expended foi 
us own personal and living exjienses The ba- 
lance will give a datum or basic Pgwa xclnch null 
gcneialh be turned into a lump sum by taking a 
niiraber of yea«’ purchase That sum, however. 

O be taxed down by having regard to tl,e uu- 

e a^^am mained and thus ceased to be clepen- 
drb.‘‘"Tr'''‘' “u speculation and 

lluid, from twelve to fifteen has been quite a com- 

uT rr “ 

j.^1. (aj s.c. 1 

(3; A.I.R, lyjo s.c S7b, 
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niHDber should not he materially reduced by rea- 
son oE the hazardous nature of the occupation of 
the deceased man ” 

In accordance with these principles we have to as- 
certain the normal income of the deceased and then to 
find how much was required or expended by him for 
his own personal and living expenses Theieafter we 
sliall have to sec whether the tii cumstances of the case 
demand any further taxing down of the basic figme. 

The Tribunal below has recorded a finding that 
Autar Singh deceased ^vas about 50 years old at the 
time of the accident. This finding was not challenged 
before us by cither party. We have persued the evi- 
dence and we find ourselves in agreement with this 
finding. 

It is admitted that the deceased Autar left two widows 
and 7 minor children The two widows, namely Sml 
Amrit Kaui (P W 31 and Smt Gur Bachan Kaur 
(P. W. 1) appcaretl in the witness-box. They stated 
that the average income of the deceased was Rs .500 to 
Rs.5r)0 pci month Major Han.siaj (P W 5). a nep- 
hew of the deceased, corroborated the unclows and 
stated that the deceased’s income was about R.s.500 to 
- Rs5.50 per month He was cari 7 ing on a pi'ovidons 
store at his lesidential place and was also doing money- 
lending bu.siness on a small-scale He was maintain- 
ing both his wives along with his cliildren The family 
of the deceased had no ancestral or other property. 
Their .sole .source of livelihood was the income of the 
deceased. According to Majoi Hansraj, at his death 
Autai Singh left materials worth about Rs 1.5,000 in the 
provisions store. He could not tell how much of the 
materials were taken by the deceased on credit. These 
witne.sses liave admitted that Autar Singh was not pay- 
ing income-tax. The appellant led no evidence on 
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this point. We find no valid ground to disbelieve th ^ 
two widoss’s and the nephew. They are the best per- 
sons to knotv the cair)'-home income of the deceased. 
On behalf of the appellant it was urged that since Autar 

.Singh was not paying income-tax, his income must not 

, 1 . (.haiutrj. have been more than the minimum exempted from 
income-tax, and on this basis it was argued that the 
Tiibunal below ■was justified in holding that his month- 
ly income svas about Rs.300. A small businessman 
an average income just above the non-taxable 
limit may not have bothered to file a return or pay in- 
come-tax, The fact that he did not pay tncome-tax 
uould^ not mean that lealh' his income was Jess than 
the minimum exemption limit. In our opinion, the 
evidence indicates that the average monthly inconne of 
the deceased was Rs..500 and we hold accordingly.- 

The deceased tvas living along with bis two widows 
ant 7 minor children In our opinion, a sum of Rs. ] 00 
ran e c et ucted for the deceased’s owm living expenses. 

The deceased must have also been saving some part of 
IS income for bis business needs and other personal 
requiiements. Under this head another sum of Rs.lOO 
h- a balance of Rs.SOQ per month 

lamih. This works out to Rs 3.600 per year. 

Reljing upon the observations in Winfield on 

-’T -- 

in thT™ J 7 ? "■0““ 1=0 »"fficient 

ihh wi,ho„.'di«itag in 

An compn„*,d„„ P"ncha,e 

fa>m this snn, of R, Um it ^ “ 

w.16,000, the valne of the provisions 
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which came to the claimants because of the death of the 
deceased, is deducted, the balance is Rs 28,200 The 
Tribunal below assessed the compensation at Rs.26,400 
On our findings there is no room for any further reduc- 
tion Since the claimants have not come up in appeal, we 
need not enhance the compensation. In our opinion, 
■the compensation assessed by the Tribunal below was 
just and propei 

In tlie result, the appeal fails and is accoidiugly dis- 
missed i\ith costs. 


^ppp.l] Dismissed 


APPELLATE CIVIL 

Before: Mr. Jnslirr S. D. Khme emd Mt. Jrisfice K. B. 

Srhmhwa* 

STATE OF U. P AND O'lIlER.S ...Ai>PEI.LANT‘S, 

V. 

SURAJ BHAN PANDEY and other.s ... Re.spond- 

EN'rs. 


Essential Commodities Act, .9, .*5 (1)— Power Tender— 
Storage of essenhal ( o)7i)nodily if, rowied by the lanfruo^e 
undei 5 . 3(1), svb-r<! (1) mid ('2) — Rclalwe potilwn of — Siib- 
9 (2) cannot be rend a.t rcrlriclive of the generality of pou'cr 
conferred by subs (1). 

The powci undei .sub-s (I) of s 3 is couched in very wide 
language. The e\eui.se of the power may lie either regula- 
tor)' or prohibitory, oi may paitalce of both the.se characters. 
Storage IS clearly inipliecl in the wide language used in sub-s. 
n) and the Central Govcininent has the ^wer to regulaie or 
prohibit storage of an essential commodity The argumcht 
that storage is not ivithin the ambit of siib-s. (1) because it 
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ocruis in d. (d) of sub-s (2) is not well founded. Siib-s H) 
IS the icsenoir oi foitntain of the totality of powcis envi- 
saged theieunder whereas the specified powers under the 
vaiious clauses of sub-s (2) are ineic sti earns or tributaries that 
flow out of that reservoir or fountain The use of the woids 
“without piejudice to the generality of the powers conferred 
bi siib-s (T), an order made tJiereunder may provide” for the 
specific poweis under els (a) to (j) of sub-s (2) itself indicates 
that the powers specified in those clauses are illustrative of the 
geneial powei embodied in sub-s (1). Sub-s (1) is exhaus- 
tise of the poweis, sub-s (2) merely gives an illustrative list of 
some of those powers and cannot be read as restiictive of the 
generaliti of the powers conferred by sub-s fl) 

Eiiipno) \ Stbmth Baneift H) and AfznI Ullah v Stale of 
r P (2) leliedon, ' 


'• „ • — rruiiii ixcguiaimg ana pro- 

ht biting" — Meaning of — Dishnrlion between — Cl. (d) deah 
with the powei to legulate and not to pi ohibtl— Delegation 
of powei iindei i. (d) — Delegatee has no anthoiity to pro- 
hibit “storage”. 

“Regulating and prohibiting” aie two distinct and separate 
attributes of ijower under s 3 The power to regulate port- 
lavs the idea of control; governance and direction, while tlie 
power to piohibit conveys the sense of the imposition of a 
hail. 01 the placing of a restraint or lestriction Cls (a) fd) 
and <g) of sub-s (2) speak of the power to legulate cl (e) 
confeis the power to prohibit and the remaining ds (b) (c), 

■Ire i/l 1 !‘K though they do not mention that they 

are illuhtrative of the power to regulate, impliedly partake thfc 

regulate and has no connection whatsoever with the power to 

<■’> ^ 

]9.»5, sj. 3 5(&). of~EssentiaJ Commodities 4cl. 

•Vro?L"LeS ""‘J- ^ 

under sub-s. /l) of s 3 of tb<* <iirected that its powers 

iM2rshaTfirrS"t«^^ j S 

the State Government and ^n^ursSn^e^fTrtf 

N) A J R. 1967 s.C 118!}. 



ALLAHABAD SERIES 


55 


2 ALL.] 


ciiiiucnt issued tlic U I’ Foodjiiam (Restiictions ou Hoard- 
mg) Ordei wheieb) it fixed a qu.uiDtative limitation on the 
lioaiding of giam by the licencees in Form iJ uiidei the UP. u.P 
Foodgrains Dealers Licencing Oidei, 1964 v 

Held, the power to pass an oidei fixing a quantitative limi- 
tation on the hoarding of giaiii is not within the specific power Panuev 

uiitlei tl (d) of sLib-s (2) of s 3 of the Essential Commodities 
Act, It IS within the general powci iindei siib-s (1) of s 3, this 
power was not delegated to the Slate Government with the 
result the imiDugncd ordei was beyond the sco]>e of the dele- 
gated authoiity of the State Goveinmeut and as such was illegal 
and void 

Aiulcya Kumar v. Ducrioxilr of Proem email and Supply (.5) 
dissented from Siijan Singh \ Slale of Haiyana (2) relied on 

Special Appeal no 4 of 1969 against the order and 
judgment, dated November 8, 1968, passed by L Pras^U), 

J in Wilt Petiuon no. 631 oE 1967. 

Chief St/mdmg Counsel, for Slale. 

Shanli Blnishaii, for the respondent 
K B Srivasiava, J • — This special appeal arises 
out of the following facts. 

Llndei sub-s. (1) of s. .3 of ihe Essential Commo- 
dities Act, 19.5.5 (hereinafter referred to as the Act), 
if ihc Cential Government i.s of opinion that it is 
iietes.saiy or expedient so to do for inaintaiuiiig or 
111 tl easing supplies of any essential commodity or 
foi securing tlicli ctpiitable distnbution and avail- 
ability at fair putt’s, il may. by oidci, provide foi 
icgulating 01 jnolubiting the production, supply 
aiul distribnlioii theieoE and trade and tommeicc 
therein. Under sub-.s. (2) of this section, with- 
out prcjiidite, to the generality of tlie powers con- 
fcircd by sub-s (i), an order made .thereunder may 
pi ovide — 


(«) ; 

; 

(c) ..... .5 ^ 

(1) A.I R. 1'J53 Cal. olS. (J) A.I.R Pun. and Har. 863. 
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(d) for regulating by licences, 

permits or 


otherwise the storage, transport, 

distiibution. 

Snih ”1 

U.P. 

disposal, acquisition, use or consumption, of 

V 

StHAj 

an) essential commodity; 


lillVN 

(«) ; 


k. B. 

(f) ; 


srl^a‘>u^a, J. 

(i) ; 



(h) ; 

W ; 

(ii) ; 

(j) ; 

Undei cl (b) of s. 5, tJie Central Government may, by 
notified order, direct that the power to make orders 
under s. 3 shall, in relation to such matters and subject 
to such conditions, if any, as may be specified in the 
direction, be exercisable also by such State Govern- 
ment as may be specified in the direction. The Cen- 
tral Government acted under s. 5 ib) and on Novem- 
ber 15, 1958, issued the following notification: 

In exercise of the powers confen’ed by s 5 of 
the Essential Commodities Act, 1955 (10 of 1955) 
tile Central Government hereby directs — < 

(a) that the poweis conferred on it by sub- 
s. (1) of s. 3 of the said Act to make orders to 
provide for the matteis specified in ds. (a), 
(b), (c). (d), (c), (/), (/,), (i), (li) and (;) of sub- 
s (2) thereof shall, in relation to food-stulTs, 
be exeiciseable also by a State Government. 


under this delegated power, the State Government of 

'Tn ^ ^^o^^dgrains (Restidctions on 

Hoarding) Order, 1966 whereby a licensee in Form B 

dealers Licensing Older, 
Hnd m Slock up to 1000 cjuiiitals of one 

of gram and up to a total qucintity of 2500 quin- 
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tals of all kinds of grain. This Order was modified 1972 
by the U P. Foodgrains (Restrictions on Hoarding) 
(Amendment) Order, 1967 which came into force on 
February 1, 1967. Under the amended Order, a 
licensee in Form B could hold in stock, up to 250 quin- pa^y 
tals only of a particular kind of grain and up to a total 
quantity of 1000 quintals only of all kinds of grain, srivastava. 


The respondent Surajbhan Pandey has whole-sale 
grain business at Katarniya Ghat in ithe district of 
Bahraich and holds a licence in Form^ B under the U. P. 
Foodgrains Dealers Licensing Order, 1964. The 
Sub-Divisional Officer-cum-Food Officer, Nanpara, ap 
pellant no. 3, raided the business premises of the res- 
pondent on March 15, 1967 and finding the stock of 
all kinds of grains in excess of 1000 quintals, seized 
the same and made a first information report at P. S., 
Sujauli which ultimately resulted in the prosecution 
of the respondent before the Sub-Divisional Magistrate, 
Nanpara, appellant no. 2, under s. 7 of the Act for con- 
travention of the U. P. Foodgrains (Restrictions on 
Hoarding) Orders, 1967 passed under s. 3 of the Act. 
It is in these circumstances that he instituted Writ 
Petition no. 631 of 1966 against the aforesaid two offi- 
cers and the State of U. P (Appellant no. 1) praying 
for the issue of a writ of certiorari quashing the U. P. 
Foodgrains (Restrictions on Hoarding) Order, 1966, 
as amended in 1967 (hereinafter referred to as the 
impugned order), and the charges under ss. 3/7 of the 
Act and for the issue of a writ of prohibition forbid- 
ding appellant no. 2 to continue the criminal prosecu- 
tion, and for a writ of maridamus commanding him to 
release the seized stock, inter alia, on the ground that 
the impugned order was beyond the scope of the dele- 
gated authority of the State Government and as such 
was illegal and void, 

8 
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1978 * Tb€ appellant joined issues by a counter-affidavit 
^ wherein they took the plea that the impugned order 
U-J?- falls fairly and squarely within the ambit and scope of 
sotaj the authority delegated under cl. (d) of sub-s (2) of s. 
3 of the Act The alternative case taken by them was 
that if for any reason it be found tliat the order is not 
sriTa|tava, covered by cl. (d), it would be covered by sub-s (!) of 
s 3 and the Central Government had not only the 
power to delegate its powers under sub-s. Cl) but it had 
also actually delegated it and, theieforc. the impugn- 
ed order is not open to challenge. 

The learned single Judge held that (1) an older fix- 
ing a quantitative limitation on the holding of grain, 
whether of one or several kinds, cannot be made in 
exercise of a regulatory power under cl. (d); (2) that 
such' an order can be made only in exercise of a pro- 
hibitory power under sub-s. (1); (3) that the power of 
ihe Central Government under sub-s (1) is not dele- 
gateable, and (4) that in fact also, it was not delegated; 
and in view of these findings of his, he allowed the 
writ petition and issued the various writ prayed for. 

In this special appeal before us, all the.se four points 
have been canvassed. However, in view of our find- 
ings on points nos. 1, 2 and 4, it would not be neces- 
sary to express any opinion regarding the third point. 

An analytical scrutiny of sub-s. (1) of s. 3 will make 
•it clear that — 

(a) the Central Government has to form an opi- 
nion that it is necessary or expedient to issue 
orders, 

(b) the factors which must furnish the founda- 
tion for the formation of the opinion are— 

(i) maintaining or increasing supplies of 
any essential commodity, or 



2 ALL.] AllAhabad series 59 

(ii) securing their equitable distribution 
and availability at fair prices 

(c) upon the formation of the opinion, the 
(lenJnral Government may, by ordetr — 

' (i) either provide for regulating, or 

(ii) provide for prohibiting, 
the production, supply and distribution of an 
essential commodity and trade and commerce 
therein. 

The power under sub-s. (1) is couched in very wide 
language. The exercise of the power may be either regu- 
latory or prohibitory or may partake of both these charac- 
ters. Again, the power of regulating or prohibiting may 
be in respect of the production, supply and distribu- 
tion of an essential commodity and trade and commerce 
therein. Now, storage of a particular commodity in 
the course of trade and commerce is a normal and 
common feature. A whole-seller or retailer has to 
build up a stock of a particular commodity or commo- 
dities for future transactions. This must be taken to 
be in consonance with normal trade and commercial 
practice Storage, therefore, is clearly implied in the 
wide language used in sub-s. (1) of s. 3. That being 
so, under sub-s. (1), the Central Government has the 
power to regulate or prohibit storage of an essential 
commodity The argument that storage is not within 
■the ambit of sub-s. (I) because it occurs in cl. (d) of 
sub-s (2), is not well founded. In the first instance, 
sub-s. (1), is the reservoir or fountain of the totality 
of powers envisage thereunder whereas the specified 
powers under the various clauses of sub-s. (2) are mere 
streams or tributaries that flow out of that reservoir or 
foimtain. Nothing will flow out of the reservoir or 
fountain if it is dry. In order, therefore, for a power 
to be specified in any of the clauses of sub-s. (2), it is 
necessary that that power must find a place in sub-s. 
(i). The use of the words "without prejudice to ihje 
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generality of the powers conferred by sub-s. (1), an 
order made thereunder may provide” tor the specific 
powers under els. ip) to (;) of sub-s. (2), itself indicates 
that the powers specified in these clauses are illustra- 
tive of the general power embodied in sub^s. (1). Sub- 
s. (1) is exhaustive of the powers sub-s. (2) merely gives 
an illustrative list of some of those powers and cannot 
be read as restrictive of the generality of the powers con- 
ferred by sub-s. (1). This is the only natural construc- 
tion that can be placed on s. 3 and this construction is 
also based on weU established principles of law. We 
need only cite two cases m this regard. In Emperor 
V. Sibmth Banerji (1), their Lordships of the Judicial 
Committee had .to deal with the relative positions of 
sub-ss. (1) and (2) of s. 2, Defence of India Act, 1939 
and they delivered themselves thus — 

"In the opinion of 'their Lordships, the func- 
tion of sub-s. (2) is merely an illustrative one; the 
rule-making power is conferred by sub-s. (1), ‘the 
rules’ which are referred to in the opening sen- 
■tence of sub-s. (2) are the rules which are authoris- 
ed by, and made under sub-s. (1); the provisions 
of sul^s. (2) are not restrictive of sub-s. (1), as in- 
deed is expressly stated by the words ‘without pre- 
Fdice to the generality of the powers conferred 
by sub-s. (1)’.” 

The same view was taken by their Lordships of the 
Supreme Court in Afzal Ullah v. State of Uttar Pra- 
desh (2), while dealing with certain provisions of the 

U. P. Municipalities Act, 1916. Their Lordships said 
that — ^ 


^ It is now well settled that the specific provi- 
sions such as are contained in the several clauses 
of s. 298(2) are merely illustrative and they can- 
not be read as restrictive of the generality of 
powers prescribed by s. 298 (IV” 

(1) A.I.R, 1946 P.C. 166. (i^ A.I.R, 1964 S.C. 964. 
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We are of the view, therefore, that sub-s. (1) of s. S 
embraces both the power to regulate and the power to 
prohibit storage of an essential commodity. 

Having discussed ±e scope and amplitude of the 
powers under sub-s. (1) of s. 3, it is time to advert to 
the question as to which power, regulatory or prohibi- 
tory, was delegated to the State Government under cl. 
(d) of sub-s. (2) of s. 3. A perusal of the various els. 
(a) to (j) will indicate that while els. (a), (d) and (g) 
speak of the power to regulate, cl. (<?) confers the power 
to prohibit, and the remaining els (b), (c), (f), (h) (i)> 
(Jii) and (j) though they do not mention that they are 
illustrative of the power to regulate, impliedly partake 
the character of that power It will at once become 
clear that cl. (d) has relation to 'the power to regulate 
and has no connection whatsoever with the power to 
prohibit. On the fact of -the delegation made under 
cl. (d), therefore, the State Government has derived 
the power as a delegate to regulate “storage" but has 
no authority to prohibit “storage” ‘Regulating’ and 
‘prohibiting’ are two distinct and separate attributes of 
power They are, in our view, mutually exclusive 
otherwise there was no point in the Legislature using 
two different words “regulating" or “prohibiting’’ if 
both the words were intended to convey the same 
meaning. The power to regulate portrays the idea of 
control, governance and direction, while the power to 
prohibit conveys the sense of the imposition of a loan, 
or the placing of a restraint or restriction. The 
power to regulate the production, supply and distribu- 
tion of an essential commodity and trade and commerce 
therein may easily comprehend and embrace the power 
to control or govern these matters by issue of licences 
and permits, or in some other manner, or by control- 
ling transport, warehousing or price, or by regulating 
sale to specified persons or class of persons, or for main- 
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tenance of books of accounts or Bor inspection of such 
books of accounts, or for imposition of fees for issue 
of licences and permits or for search and seizure of stock 
for contravention of any regulated matter or for other 
subsidiary and ancillary subjects. On the other hand, 
the power to prohibit conveys a wholly contrary idea, 
SnvMuva, example, the imposition of a total or partial ban or 
the imposition of certain restrictions with regard to 
production, supply and distribution of an essential 
commodity and trade and commerce therein. As ob- 
served by their Lordships of the Supreme Court in 
Automobile Transport (Rajasthan) Ltd. v. State of 
Rajasthan (1). “Restrictions obstruct the freedom, 
whereas regulations promote it, we may also profitably 
refer to the deasion of their Lordships of the Supreme 
Court in State of Mysore v H. Sanjeeviah (2). In that 
case, s. 37, Mysore Forest Act, authorised the State Gov- 
ernment to make rules ‘to regulate the transit of any 
forest produce’. The Mysore Government framed rules 
to regulate the transit of timber. The rules provided 
that no person shall import forest produce into, export 
forest produce from, or move forest produce within, 
any of the areas specified in Sch. A, unless such forest 
produce was accompanied by a permit prescribed u nd e r 
r. 3. By subsequent notifications, the State of Mysore 
added two provisos to r. 2 to the effect that no such per- 
mit shall authorise any person to transport forest pro- 
duce between sunset and sunrise but permission may be 
gfanted to timber merchants to transport timber up to 
IQ p.nix under certain conditions. By the terms of 
the two provisos .there was an absolute prohibition 
against transportation of forest produce between the 
hours of 10 pm. and sunrise, and a qualified prohibi- 
tion between the hours of sunset and 10 pm. It was 
contended on behalf of .the State of Mysore that these 
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•two provisos were regulatory and not prohibitory. 
Their Lordships decided this controversy in the follow- 
ing terms: 

“Power to impose restrictions of the nature con- 
templated by the two provisos to r. 2 is not to be 
found in any of the clauses of sub-s. (2) of s 37. 
By sub-s (1) the State Government is invested with 
the power to regulate transport of forest produce 
'in transit by land or water’. The power which 
the State Government may exercise is, however, 
power to regulate transport of forest produce, and 
not the power to prohibit or restrict transport 
Prirna facie, a rule which totally prohibits the 
movement of forest produce during the period be- 
tween sunset and sunrise is prohibitory or restric- 
tive of the right to transport forest produce. A 
rule regulating transport in its essence permits 
transport, subject to certain conditions devised to 
promote transport; such a rule aims at making 
transport orderly so that it does not harm or en- 
danger other persons following a similar vocation 
or the public, and enables transport to functicm for 
the public good . . . The power conferred up- 

on the State Government is merely ^to regulate 'the 
transit’ of forest produce and not to restrict it. If 
the provisos are. in truth restrictive of the right to 
transport the forest produce, however, good the 
grounds apparently may be for restricting the trans- 
port of forest produce, they cannot on that account 
(transform the power conferred by the provisos 
into a power merely regulatory.” 

The impugned order says that a licensee in Term B 
shall not hold in stock more than 250 quintals of a 
particular kind of grain and not more than a total of 
1,000 quintals of all kinds of grain. Such an order can- 
not be passed under cl (d) of sub-s. (2) of the Act. Ci. 
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1972 (d) itself says that the power conferred is ‘for regulating’; 

Statr 01 and it does not say that it is ‘for prohibiting’ A qua- 
lifted restriction has been imposed on holding, or as 
the impugned order says on ‘hoarding’ of one or all 
Tawtoy kinds of grain. Such an order is a restrictive and not 
xTiT a regulatory one. The nomenclature of 'die impugn- 
srivastava, order itself suggests that the intention was to prohi- 
bit or restrict and not to regulate The principal, as 
well as the amended, impugned orders are called the 
U. P. Foodgrains (Restrictions on Hoarding) Order. 
The learned Chief Standing Counsel vehemently argu- 
ed that in order to make food stuffs available in loca- 
lities where they were in short supply it was necessary 
that there should be fair and even distribution in all 
localities and it is because of these good intentions and 
salutary desire that the State Government had to pass 
the impugned orders. However, we are not concern- 
ed with the motive but with the validity of the order 
In the net result, we are of the view that the impugn- 
ed orders could have been passed only under sub-s. 
(1) of s. S and not under cl. (d) of sub-s. (2) of s. 3. 

The learned Chief Standing Counsel 'then argued that 
the mention of a wrong source of power in the notifi- 
cation will not invalidate it if the power can be attri- 
buted to the proper source under sub-s. (1). This 
argument is well founded. Nevertheless, the fact re- 
mains whether the power under sub-s. (1) had been 
delegated or not to the State Government. We are of 
the view that there was no such delegation. The noti- 
fication issued by the Central Government directs that 
'ts lowers under sub-s. (1) of s 3 to make orders to 
provide for the matters specified in els. (a), (b), (c), (d), 
(h) (i^, (ii) and (j) of sub-s (2) shall, in relation 
to foodstuffs, be exercisable also by a State Govern- 
ment, It is dear, therefore, that what was delegated 
was the power to make orders iu respect of the matters 
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Specified in the clauses reterred to above and not in res- 
pect ot tlie totality of powers that fall under sub-s. (1). 
VVe niay illustrate this point further by pointing out 
that the powei specified in d, (g) of sub-s. (2) has been 
specifically omitted from the notification. It cannot, 
therefore, be said that all the powers comprised in 
sub-it. (1) had been delegated when there is explicit 
indication that at least one was reserved. Again, if 
the Central Government intended to divest itself ofl 
all Its powers, in relation to foodstuffs, and delegate 
them to State Governments, the notification would 
not have been worded in the manner in which it has 
been worded. It would have said that the powers con- 
ferred on the Central Government by sub-s. (1) of s. 3 
to make orders to provide for regulating or prohibit- 
ing the production, supply and distribution and trade 
and commerce therein, in relation to foodstuffs, shall 
be exercisable also by a State Government. The 
Central Government did not say so in 'the notification. 
In fact, therefore, the power under sub-s. (1) of s. 3 
was not made the subject-matter of delegation. 

The learned Chief Standing Counsel pinned his 
faith on Atuleya Kumar v. Directorate of Procurement 
and Supply (1) for the proposition that the notifica- 
tion includes the delegation of the Central Govern- 
ment’s general powers under sub-s, (1) of s. 3. The 
notification in the Calcutta case was in the following 
terms: 

“The Central Government is pleased to direct 
that the powers conferred on it by sub-s. (1) of s. 
3 of the said ’ordinance to provide for the matters 
specified in sub-s. (2) thereof shall in relation to 
foodstuffs be exercisable by any Provincial Gov- 
ernment.” 
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(1) A.I.R. 1968 Cal. 648. 
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1973 SiNHA, J. observed thus — 

“This is undoubtedly very incompetent draft- 
ing. But I think, that the meaning is reasonably 
dear. The matters specified in sub-s. (2), being 
‘without prejudice to the generality of the powers’ 
conferred by sub-s. (1) must be held to include 
such powers. Thus, it cannot be said that the 
general powers have not been conferred upon the 
State, but only those specified in els. (a) to (f) of 
sub-s. (2). The only limitation is with regard to 
the kind of the essential commodity concerned. 
The State Government has been given powers 
limited to foodstuffs only. It follows that although 
the State Government could not promulgate an 
order to acquire stock not already held under d. 
(f) of sub-s. (2) of s. 3 of the Act, there is no impe- 
diment in doing so under the general powers con- 
ferred by sub-s. (1) of s. 3.” 

SoiHA, J. had to interpret a notification which was 
couched in different language. It, however, intended to 
lay down that the delegation of powers under the various 
sub-dauses of sub-s. (2) will also include the delega- 
tion of all powers under sub-s. (1), then, with all respect, 
we find ourselves unable to agree to that view. There is 
no detailed reasoning given by him for that view. It 
should be emphasised that the various clauses speak of 
specific powers only and cannot comprise all the gene- 
ral powers that find a mention in the very wide langu- 
age used in sub-s. (1). A contrary view has been taken 
by the Punjab and Haryana High Court in Sujan Singh 
v. State of Hafyana (1). In that case, in exercise of the 
powers conferred by s. 5, the Central Government issued 
a notification directing that the powers conferred on it by 
sub-s. (1) of s. 3 to make orders to provide for the matters 
(1) A.I.R, 1968 Pun. and Har. 866. 
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specifi.ed in els. (a), (b), {c), (dl), (e), if), (h) (i), (ii) and 
(jj) of sub-s (2) thereof shall, in relation to foodstuflEs, be 
exercisable also by a State Government. That noti- 
fication is in the same language as the notification be- 
fore us. Narula, J., speaking for the Court, held as 
follows: 

“As the matter covered by the impugned order 
docs not admittedly fall within any of the various 
clauses of sub-s. (2) of s. 3 specifically referred to 
in the notification under s. 5 of the Act, the im- 
pugned order is liable to be struck down on that 
short ground.” 

We are in respectful agreement with' this view. 

In the net result, 'the power to pass an order of the 
nature of the impugned ordk is not within the specific 
power under cl. (d) of sub-s. (2) of s. 3; it is within the 
general power under sub-s. (1) of s. 3; this general 
power was not delegated to the State Government; and 
in view of these findings of ours, we are of the view 
that this appeal has no substance and must be and is 
hereby dismissed with costs. 

Appeal dismissed. 


APPELLATE CIVIL (F. B.) 


Before Mr. Justice S Chandra, Mr. Justice J. S. 
Trivedi and Mr. Justice R. L. Gulati 
BHAGWAN SINGH • • Appellant, 

V. 

GANGO BAI AND OTHERS ... Respondents. 

Provident Funds Act, 1925, ss. 3(2) and 5 — Railways EstaMish- 
ment Code, Vol I, Chap. XIII and Railway Provident Fund 
Rules, rr. 1338(1) and 1.340 (i) {ii)—Special Contribution— 
Sul)Sfriber hgs no right to make nomination. 
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Under r. 1S40 (l)(i) the amount of special contribution be- 
comes payable to the widow or widows or/and dependant 
children of die deceased subscriber in such shares as the con- 
trolling officer may determine In view of s 3(2) of the Act, 
the determined shares of the special contribution shall vest in 
the mentioned dependants, namely the widows or dependant 
children. 


Since no nomination can be legally made, no occasion will 
arise to invoke s. 5(1) in regard to special contribution. 

— ss 3(2) and 5{l)i — Railway Establishment Codcj 

VoL Ij CA. Xlll, and Railway Provident Fund Rules, rr. 
1338(3) and 1340 (l)(ii) — Amount of fund becomes payable to 
a particular dependant fc-y reason of nomination made by 

subscriber — Sums to which nomination made vests m him 

Nominee will become owner under s 3(2). 

Nominee may be a person who is not dependant If amount 
exceeds Rs.5,0()0 and the nominee is not dependant, the 
amount shall be payable only on production by the nominee 
of probate or letters of administration Obviously if the 
amount is in excess of Rs.5,000 it is payable to the nominee, if 
he is a dependant, without probate 'or the letters of adminis- 
tration. 


If under ^e rules an amount becomes payable to a parti- 
cul^ de^ndant by reason of nomination, s» 3(2) will equally 
apply and the sum to which the nomination relates will vest 
in the nominee dependant 


In such a case, the nominee dependant will become the 

recourse to s. 5(1) to 

establish his benenaal interest in such sum. ^ 


.^wiiu /vppeai juagment 

and deaee, dated 22nd April, 1961 passed by R. S. 

Biurgava, District Judge, Jhansi, in Civil Appeal no. 
134 of 1959. 

U. N. Chatter jee, K. C. Saxena and B. C. Saxem, 
for the Appellant. 


Radhey Shyam, for the Respondents 

S. Chaitora, J.:— a learned single Judge felt there 
was a conflict of decisions on the construction and 

Provident Funds 

ct, 1925, and referred the appeal to a larger Bench. 
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A Division Bench recommended that the case should 
more properly engage the attention of a Full Bench. 
That is how the appeal has been laid before this 
Bench. 
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Having heard learned counsel we feel that in view 
of the facts of the case, the controversy regarding the 
constiudion of s. 6(1) does not really arise. But since 
the appeal itself has been referred to us for decision, 
we proceed to do so. 


S. Chandra. 

j. 


One Ganesh Singh was employed in the Central 
Railway as a fitter He was posted at Jhansi. He was 
a contributor to the provident fund. He retired on 
February 9, 1957, but before the Provident Fund could 
be repaid to him he died on March 9, 1957 At his 
death a sum of Rs.5, 129.25 stood to his credit as the 
Provident Fund while a sum of Rs. 1,770 was payable 
as special contribution. The plaintiff-respondents 
filed a suit (no. 82 of 1958) for a declaratiop. , TJliey 
alleged that plaintiff no. 1, Smt. Gangoo Bai was the 
legally wedded wife of Ganesh Singh. The other 
plaintiffs were her sons and daughters by Ganesh Singh. 
Smt. Sarju Bai, defendant no. 1 had been employed as 
a maid servant by Ganesh Singh. Defendant no. 2, 
Bhagwan Singh was bom as a result of Ganesh Singh's 
illicit relationship with Smt. Sarju Bai. She was not 
his legally married wife nor was defendant no. 2 his son. 
The defendants were not entitled to any part of the 
provident fund. During his life time Ganesh Singh 
appears to have made a nomination in favour of Bhag- 
wan Singh, defendant no. 2 in respect of his provident 
fund. 'On its strength the defendants were claiming 
that they were entitled to the entire sum standing to 
the credit of Ganesh Singh in his provident fund account 
including the special contribution. ’ The plaintiffs 
claimed a declaration that the plaiUtSlfs 'al^n$’‘'W?r$ 
titled to it, " " 
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In defence it was pleaded that Sarju Bai was the 
legally wedded wife of Ganesh Singh and defendant no. 
2 was his lawful son. The nomination created a bene- 
ficial interest in favour of defendant no. 2 and he alone 
was entided to get and appropriate the .provident fund 
as well as the special contribution. 

The trial court upheld the plaint case and, repelling 
the defence, decreed the suit On appeal, however, 
it was found that Sarju Bai was the legally married wife 
of Ganesh Singh and Bhagwan Singh was his legitimate 
son. The nomination in favour of defendant no. 2 
was held invalid. Both the widows and their children 
were held entided to a l/9th share each in the provi- 
dent fund and the special contribution. 

Aggrieved, the defendants have come to this Court 
in second appeal. 

The appellants' case is that Ganesh Singh having 
made a nomination in favour of defendant no. 2 in 
accordance with the Provident Fund Rules, he alone 
was the owner entided to receive the amount mention- 
ed in the nomination, to the exclusion of all other 
persons. 'There is no dispute that the Provident Fund 
Act, 1925, applies to this case For the appellants 
reliance was placed upon s. 5(1) of the Act. Learned 
counsel, for the respondents urged that s 6(1) only en- 
titles, the nominee to receive the amount. It does not 
make him the. owner of the .money. S. 3(2) of the Act 
vested the amount in the dependants. It was submit- 
ted that s. 3,(2) would govern the present case. 

The material provision in s. 3(2) of the Act is that 
where any sum is, under die rules of the Fund, pay- 
^le to any dependant, it shall vest in the dependant. 
The relevant part of s. 5(1) provides, that where any 
nominauon duly made in accordance with • the • Rules 
Ot e Fund purports to confer upon any person' the 
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right to receive 'the whole or any part of the Fund, 
such person shall Ijecome entitled, to the exclusion of 
all other persons, to receive such sum, 

S. 3(2) vests in the dependant the sum payable to 
him under the Rules. S. 5(1) per se confers exclusive 
entitlement to receive the nominated sum. There is 
conflict of opinion whether this entitlement carries or 
implies a beneficial interest in the nominated sum. 
No case, however, says that s. 5(1) overrides or modi- 
fies s. 3(2). This Court in Administrator General v. 
Manager, E. I. Railway (1), has observed that a nomina- 
tion made against the provisions of s 3(2) would be 
invalid. 

The operative efficacy of both these provisions de- 
pends on the Rules of the Fund. For s. 3 (2), the rules 
must make the sum payable to any dependant. S, 5(1) 
requires a nomination duly made in accordance with 
the Rules. 

In order to apply them, the rules will have to be 
scrutinised. 

The deceased Ganesh Singh was governed by the 
State Railway Provident Fund Rules given in Chap. 
XIII of the Indian Railway Establishment Code, Vol. 
I. Rule 1302 gives the definitions, Sub-cl. (2) defines 
“children” to mean legitimate diildren and step child- 
ren. It shall also include adopted children. Cl. (4) 
defines “dependant” to mean any of the following rela- 
tives of a deceased subscriber, namely, a wife, hus- 
band, parent, child, minor brother, unmarried sister 
and deceased son’s widow and child, and where no 
parent of the subscriber is alive, a paternal grand- 
parent. Sub-cl (6) defines "femily” to mean, in the 
case of a male subscriber, a wife or wives and children 
(1) A.I.R. 1981 All. 818. 
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of the subscriber, and the widow or widows and child- 
ren of a deceased son of the subscriber Rr. 1338 and 
1340 are relevant and material. They are as follows; 

“1338. Normnflttons — (1) The Accounts Offi- 
cer shall, as soon as the account is opened, invite 
every subscriber to make a nomination conferring 
the right to receive the whole or part of the 
amount, excluding the amount of special contri- 
bution admissible under rule 1314 that may stand 
to his credit in the fund in the event of his death 
before the amount standing to his credit has be- 
come payable, or where the amount has become 
payable, before payment has been made. 

(2) A subsCTiber making a nomination shall 
send it, if a gazetted railway servant to the Ac- 
counts Officer, otherwise, to his immediate supe- 
rior, 

(3) A subscriber may in his nomination distri- 
bute the amount that may stand to his credit in 
the fund amongst his nominees at his own discre- 
tion. 

(4) A nommation made under sub-r. (2) or a 
declaration made before these rules <~anne into 
force, may be cancelled by a subscriber by send- 
ing a notice in writing, if a gazetted railway ser- 
vant to the Accounts Officer, otherwise, to his 
immediate superior. 

(5) On the marriage or re-marriage of a subs- 
criber who is not a Hindu, Muslim, Buddhist or 
any other person, exempted from the operation 
of the Indian Succession Act, 1925 (XXXIX of 
1925), any nomination already made by him shall 
forthwith become null and void. 

(6) A subscriber may provide in a nomina- 
tion — 
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(a) in respect of any specified nominee, 

that in the event of his predeceasing the sub- 
scriber the right conferred upon Aat nomi- 
nee shall pass to such other persons as may, be 
specified in the nomination; ^ 

(b) that the nomination shall become in- 
valid in the event of happening of a conti- 
gency specified therein. 

(7) Immediately on the death of a nominee in 
respect of no special provision has been made in the 
nomination under cl. (1) of sub-r, (6) the nomi- 
nation being thereon rendered partially or wholly 
null and void or on the occurrence of any event 
by reason of which the nomination becomes in- 
valid in pursuance of sub-r. (5) or of cl. (b) of 
sub-r. (6) the subscriber may send to the Accounts 
Officer an intimation of this occurrence and may 
also send a fresh nomination made in accordance 
with 'the provisions of this rule. 

(8) A nomination or its cancellation shall take 
effect to the extent that it is valid, on the date on 
which it is received by the Accounts Officer or in 
the case of a non-gazetted railway servant on the 
date on whidi it is received by his immediate 
superior. 

(9) Nothing in these rules shall be deemed to 
invalidate a nomination duly made before these 
rules came into force but -their validity will be 
subject to the provisions of sub-s. (1) of s. 5 of the 
Provident Funds Act, 1925.” 

"1340. Persons to whom accumulations are 
payable — (1) Subject to the provisions of r. 1341 
on the death of a subscriber before the amount 
standing -to his credit has become payable or where 
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the amount has become payable, before payment 
has been made — 

(i) the amount of the special contribution 
credited to the subscriber's account under r. 
1314 shall become payable to the widow or 
widows or/ and dependent children of the 
deceased subscriber in such shares as the con- 
trolling officer may determine; 

(ii) if a nomination made by the subscriber 
in accordance with r. 1338 subsists, the 
amount standing to his credit in the fund, ex- 
cluding any amount which becomes payable 
under d. (i) or that part thereof to which the 
nomination relates, shall become payable to 
his nominee or nominees in accordance with 
such nomination; provided that if the amount 
exceeds rupees five thousand and the nominee 
is not a dependent, it shall be payable only 
on production by the nominee of probate or 
letters of administration evidencing the grant 
to him of administration to the estate of the 
deceased or a succession certificate entitling 
him to receive payment of the amount; and 

(iii) if no nomination subsists, or if the 
nomination relates only to a part of the 
amount standing to his credit in the fund, the 
whole amount or the part thereof to which 
the nomination does not relate, as the case 
may be, shall, subject to the provisions of cl. 
(i), become payable to the members of his 
family in equal shares and if there are no 
such members shall become payable — 

(c) if the amount does not exceed 
rupees five thousand to any person ap- 
pearing to the Accounts Officer to be en- 
titled to receive it; 
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(b) if the amount exceeds rupees five 
thousand, to any person who produces 
probate or letters of administration evi- v. 

dencing ‘the grant to him of administra- bw 

tion to the estate of the deceased or a g (^^a, 
succession certificate entitling him to the !• 
payment of the amount: 

Provided that no share shall be pay- 
able to — 

(1) sons who have attained legal 
majority; 

(2) sons of deceased son who have 
attained legal majority; 

(3) married daughters whose hus- 
bands are alive; 

(4) married daughters of a deceas- 
ed son whose husbands are alive; 

if there is any member of the family 
other than those specified in clauses (1), 

(2). (3) and (4): 

Provided further 'that the widow or 
widows and the child or children of a 
deceased son shall receive between them 
in equal parts only the share which that 
son would have received if he had surviv- 
ed the subscriber and had not attained the 
age of legal majority at tire time of the 
subscriber’s deatli. 

(2) The General Manager may delegate 
powers under sub-r. (l)(i) of this rule to a^ head 
of a department or a Divisional Superinten- 
dent, as the case may be, or in respect of non- 
gazetted subscribers, to a District Ofi&cer.” 
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R. 1338(1) provides for nomination in respect of the 
Fund, excluding the amount of special contribution. 
Under r. 1340(l)(ii) the amount to which the nomina- 
tion relates, excluding the amount of special contribu- 
tion [which becomes payable under r. 1340(l)(i)] be- 
comes payable to the nominee. These two rules exclude 
the special contribution from the subscriber’s right of 
nomination. The subscriber is not competent to make 
any nomination for it. 

Under r. 1340(l)(i) the amount of special contribu- 
tion becomes payable to the widow or widows or /and 
dependant children of the deceased subscriber in such 
shares as the controlling officer may determine. In 
view of s. 3(2) of the Act, the determined shares of the 
special contribution shall vest in the mentioned depen- 
dants, namely the widows or dependant children. 

Since no nomination can be legally made, no occasion 
will arise to invoke s. 6(1) in regard to special contribu- 
tion. We need not hence consider the academic ques- 
tion whether the right to receive under s. 5(1) imports 
ownership, as far as the special contribution is con- 
cerned. 

The plaintiffs’ claim for this amount was premature, 
because there is no evidence that any share has as yet 
been determined by the Controlling Officer. The 
defendants’ claim to this amount, based as it is on the 
alleged nomination, is illegal, because no nomination 
could, under the Rules of the Fund, be made for it. In 
relation to this amount the proper relief will be to 
declare that both sets of parties will be entitled to such 
shares in the special contribution as 'the controlling 
officer may determine. 

We now come to the balance of the provident fund. 

In view of r. 1338(3) there can be more than one 
nominee amongst whom the subscriber can distribute 
his fund. R. 1340(l)(ii) contemplates 'that a nominee 
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may be 'a person who is not a dependant. Under it, if 
the amount exceeds Rs.5,000 and the nominee is not a bhagwan 
dependant, the amount shall be payable only on produc- 
tion by the nominee of probate or letters of adminis- 

tration. Obviously, if the amount is in excess of 

Rs.6,000 (as it is in the present case — the amount being 
Rs.5, 129.25) it is payable to the nominee, if he is a 
dependant, without probate or the letters. 

When under the rules of the Fund, an amount be- 
comes payable to “any” dependant, s. 3(2) is attracted 
lEind the amount vests in that dependant. S. 3(2) does 
not specify how the amount should become payable to 
a dependant. The only condition is that it should be- 
come payable under the Rules of the Fund. l£ under 
the Rules an amount becomes payable to a particular 
dependant by reason of nomination, s. 3(2) will equally 
apply, and the sum to which the nomination relates will 
vest in the nominee dependant. 

In such a case, the nominee dependant will become 
the owner under s. 3(2). He need not take recourse to 
s. 5(1) to establish his beneficial interest in such sum. 

Here the finding of fact is that Bhagwan Singh, the 
nominee, was the legitimate son of Ganesh Singh. He 
was a dependant as defined by the Act as well as the 
Rules. The nominated sum vested in him alone under 
s. 3(2). Under s. 5(1) he undeniably acquired an ex- 
clusive right to receive the amount. The plaintiffs 
r )aiin to this amount was clearly misconceived. 

In this view, tlie question if the right to receive under 
s. 5(1) carries or confers a beneficial interest does not 
really arise. Even if it is held that it does not make 
the nominee the owner, the plaintiffs cannot succeed. 

We hence do not deem it worthwhile to enter that 
controversy. 
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In the result, the appeal succeeds and is allowed in 
part. The suit is decreed for a declaration that the 
parties to the suit shall be entitled to the special contri- 
bution in such shares as the controlling officer may deter- 
mine. On our findings, the plaintiffs’ suit for a dec- 
laration in respect of the rest of the amount of provi- 
dent fund is dismissed. In view of the divided suc- 
cess, the parties shall bear their own costs throughout. 

Ordered accordingly. 


CIVIL REVISION 


Before Mr. Justice K N. Srvuastava 

Skit. SUPRIYA Applicant^ 

V. 

VASUDEV BANG Opposite-party. 

Hindu Marriage Act, 1955, s. 19 — Husband residing at 

Dehra Dun — Wife going there to settle dispute with husband 
— Dehra Dun Court had no jurisdiction to try the petition 
for dissolution of marriage. 

Before the words “reside” and “last resided together” we find 
the words "husband and wife” which means that in order to 
confer the jurisdiction on a court, a petitioner must prove that 
the parties reside or last resided together as husband and wife 
If the wife went to the husband’s place only to get rid of the 
husband or to quarrel with him, it would not be proper to say 
that the parties last resided as husband and wife at that place. 

That a casual visit or a temporary visit with an intention 
other than to reside would not confer jurisdiction under s 19 
of the Hindu Marriage Act to entertain the petition 

Civil Revision no. 1102 of 1971 against the order of 
J. P. Chaturvedi, District Judge, Dehra Dun, dated 
July 1, 1971, 
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R. K. Jain, for the Applicant, 1972 

N. C. Rapanshi, for the Respondent. smt sukuva 

K. N. SrivastavAj J, : — This is an application m 

revision against the judgment and order passed by the ' 

[District Judge, Dehra Dun, upsetting the order of the 
Civil Judge regarding return of the plaint and holding 
that Dehra Dun Court had jurisdiction to hear the peti- 
tion filed by the respondent under s 13 of the Hindu 
Marriage Act, 

The petitioner filed this petition with the allegation 
that the parties last stayed at Dehra Dun as husband and 
wife and, therefoie, Dehra Dun Court had jurisdiction 
to try the petition This contention of the petitioner 
was denied by the respondent who stated that she had 
not gone to iDehra Dun to stay with the petitioner but 
had gone with the intention of totally separating herself 
from the petitioner and to bring back her certain articles 
from there. 

The learned Civil Judge relied on para 9 of the peti- 
tion and held as a fact that the respondent had not gone 
to Dehra Dun to settle with the petitioner but to settle 
her disputes with him. The learned Ditsrict Judge did 
not take into consideration as to what was the intention 
and as to why the respondent went to Dehra Dun and 
came to the conclusion that for at least three days, the 
respondent stayed with the petitioner and this stay was 
enough to give jurisdiction to Dehra Dun Court It is 
s. 19 of the Hindu Marriage Act which gives jurisdic- 
tion for a petition for dissolution of marriage. This 
section reads as below: 

“Every petition under this Act shall be presented 
to the District Court within the local limits of 
whose ordinary original civil jurisdiction the mar- 
riage was solemnised or the husband and the wife 
reside or last resided together.” 
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The words 'reside' and ‘last resided together’ have 
Smt. subwva therefore, to be interpreted for finding out as to whether 
this stay of three days of the respondent at Dehra Dun 
would come under the terms 'reside' or ‘last resided to- 
gether’. Before these two words, we find the words ‘hus- 
band and wife’. This means that in order to confer juris- 
diction to a court, a petitioner must prove that the parties 
‘reside’ or ‘last resided together’ as husband and wife. 
If a wife went to the husband’s place only to get rid of 
the husband or to quarrel with him, it would not be 
proper 'to say that the parties last resided as husband 
and wife. The word ‘resided’ therefore, had to be 
^yen a special meaning in connection with the relation- 
ship of wife and husband. A man residing at a parti- 
cular place may go with his wife for sight-seeing at a 
^tain place and stay there for a couple of days, 
rhat would not amount to saying that at the place of 
the sight-seeing, they last resided. Similarly, if a hus- 
band goes and stays at a hotel with his wife for a couple 

resided at the place where the hotel was situated^ 

A number of decisions have been quoted by the par- 
S connection with the interpretatio/ of 

e words reside and ‘last resided together’ These 
different statutes and nrunder^^^e 
Hindu Mamage Act In the Indian Divorce Aa th^e 

£»■■ divorce ^ be file! 

siolTb^nS'te' tVh T" T 

( 1 ) A.I.R. 1969 5Q 
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together' came up for consideration In this case, it was 

held that the word ‘reside’ implies something more than smt Supwya 

a mere brief or flying visit. vasijbbv 

Bang 

In a Full Bench decision of this court Arthur Flowers . 

V Minnie Floweis (1), the question which came up for * 
decision was as to what the word ‘dwelling’ meant The 
following observation in this case can be read with 
advantage in interpreting the words ‘reside’ and ‘last 
resided together’ : 

“The petitioner merely paid a flying visit to 
Meerut for a temporary purpose and not with any 
intention of remaining Mere casual residence in 
a place for a temporary puipose with no intention 
of remaining is not ‘dwelling’ ’’ 

In Mst. Jagir Kuai v Jaswant Singh (2), the question 
came up for decision as to what the word ‘resides’ and 
the words 'where he last resided with his wife’ under 
s. 488(8) of the Code of Civil Procedure meant. While 
dealing with this case, the Supreme Court observed as 
below ; 

"A makes only a flying visit and he has no inten- 
tion to live either permanently or temporarily in 
the place he visits. It cannot, therefore, be said 
that he ‘resides’ in the places he visits.’’ 

It was also observed earlier in the judgment that — 
“Whichever meaning is given to it, one thing is 
obvious and it is that it does not include a casual 
stay in, or a flying visit to a particular place. In 
short, the meaning of the word would, in the ulti- 
mate analysis, depend upon the context and the 
purpose of a particular statute. In this case the 
context and purpose of the present statute certainly 
do not compel the importation of the concept of 

(1) VII A.L.J.R. 198. (2) A,I.R. 1968 S.C. 1621. 

U AO 
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domidle in its tedinical sense. The purpose of the 
statute would be better served if the word ‘resides’ 
was understood to include temporary residence.” 

Thus all these decisions clearly go to show that a 
casual visit or a temporary visit with an intention other 
than to reside would not confer a jurisdiction under s 
19 of the Hindu Marriage Act to entertain the petition 


As against this, certain cases were referred by the 
learned counsel for the petitioner One of these cases 
has been referred by the lower appellate court in its 
judgment. It is M. Clarance v. M Rmcheal (1)|. In 
this case, the facts were altogether different and soon 
after the divoice, the parties had separated. They had 
no permanent residence, but it was a fact that they stay- 
ed as husband and wife after the marriage for some time 
at the place where the marriage was solemnised In 
the instant case, I shall presently show that the respon- 
dent did not go to Dehra Dun with the intention to 
stay with the petitioner howsoever temporarily as hus- 
band and wife. 


The other case cited on behalf of the petitioner was 
T. /. Poonen v. Rathi Varghese (2). In this case, the 
parties' stay was of some permanent character and also 
of casual brief stay together. The stay of permanent 
character was taken for the purpose of jurisdiction. 
The other two cases cited are Smt. S. Saroja v. P. G. 
Emnumml (3) and Smt. Lalithamma v. V. R. Kanan 
(4). These cases are also distinguishable from the facts 
of the present case. 


Applying the above principle, it has now to be seen 
as to whether the residence of the respondent at Dehra 
Dun, howsoever temporary, was with the intention of 
residing there as husband and wife. The allegation in 


(1) AIR, 1964 Mysore 67. 
(3) A.I.R, 1966 Mysore 13. 


(2) A.I R. 1967 Rerala 1. 

(4) A.I.R. 1966 Mysore 178. 
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para 9 of the petition cleat ly goes to show that the res- 
pondent had gone to Dehra tDoin to trouble the peti- 
tioner and 'to get certain articles from there. The 
relevant portion of the paragraph is as follows : 

“9. That the difference between the parties 
grew to such an extent that it did not appear to 
live with him together as the respondent was found 
to live with her father at Hoshiarpur and was not 
willing to leave her life in adultery. However, the 
respondent came to Dehra Dun and stayed with the 
petitioner in the second week of July, 1967 She 
made the life of the petitioner hell and she quarrel- 
led without any reason and she wanted to get rid 
of the petitioner.” 

All this shows that the respondent did not go to 
Dehra Dun to live with the petitioner as husband and 
wife but, accoiding to the admission of the petitioner 
himself, she had gone to pick up quarrel with the peti- 
tioner and to get the relations finally broken It was 
on this allegation in the petition that the Additional 
Civil Judge recorded a finding that the respondent had 
not gone to Dehra Dun to reside with the petitioner but 
had gone with the idea of getting a complete separation 
This allegation in para 9 of the petition has also to 
be judged in relation with the past history of the par- 
ities Both the parties are said to be doctors. They 
were not pulling on well since long. They were quar- 
relling with each other with the result that the peti- 
tioner had started doubting the chastity of the respon- 
dent. There is nothing on the record to show that 
there was any reconciliation on account of which the 
respondent came to stay with the petitioner. Thus the 
respondent’s coming to Dehra Dun for two days could 
not be with the intention to reside with the petitioner 
as his wife for howsoever a temporary period. These 
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aspects of the case were not considered by the lower 
SHT^LPRiYA appellate court and the lower appellate court did not 
VAsnnBv even upset the finding of the trial court that the respon- 
dent did not go to Dehra Dun with the intention to 
smastava, I'eside with the petitioner. Therefore, this finding by 
the trial court stands In view of this finding which 
is based on evidence, the trial court, therefore, rightly 
held that it had no jurisdiction to try the suit and 
ordered for the return of the plaint. 

In this view of the matter, the revision application 
succeeds. It is hereby allowed with costs. The judg- 
ment and order passed by the lower appellate court are 
set aside and the one passed by the trial court are re- 
stored. The stay order is discharged. 

Revision allowed. 
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Kishan Lai Jat v Slate of U P. (1) overruled. 

Civil Miscellaneous Writ No 820 of 1970. 

B. Dixit, for the Petitioner. 

S C., for the Opposite-parties 

S Chandra^ J. : — The land in dispute appears to 
have been allotted by an auction in favour of Sarup 
Singh, respondent no. 5. The petitioner, Snit Krishna 
Devi, applied before the Sub-Divisional Officer under 
r. 11.5-N of the Zam indart Abolition and Land Reforms 
Rules for the cancellation of the allotment The Sub- 
iDivisional Officer allowed the application and cancelled 
the allotment Aggrieved, Sarup Singh filed a revision. 
The Additional Commissioner referred it to the Board 
of Revenue with the recommendation that it should be 
allowed The Board of Revenue on October 15, 1969, 
passed an order allowing the revision and setting aside 
the order of the Sub-Divisional Officer 

Thereupon, Smt Krishna Devi instituted a writ peti- 
tion in this Court. At the hearing of the writ petition 
it was urged on behalf of the petitioner that the revision 
was not maintainable against the order of the Sub-Divi- 
sional Officer passed under r. 115-N. In support, reli- 
ance was placed upon a decision of Broome, J. in the 
case of Kishan Lai Jat v State of U P (1). The learn- 
ed single Judge felt that this decision requires reconsi- 
deration He accordingly referred the following ques- 
tion to a Division Bench • 

"Whether a revision lies to the Board of Reve- 
nue under s. of the U P. Zamindari Abolition 
and Land Reforms Act against the order of an 
Assistant Collector Incharge of a sub-division 
(S D. O.) passed imder r. 1 15-N of the U. P. Zamin- 
dari Abolition and Land Reforms Rules, setting 
aside an auction of an abadi site by the Land Man- 
agement Committee.” 

(1) 1967 R.D. 184. 
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We have seen the decision in Kishan Lai’s case (1) 
Krishna There Broome, T. held “A revision lies to the Board of 
V. Revenue under s. 333 only against decisions of a sub- 
ordinate court ; and it cannot be said that the S. D. O. 
s. cii^a. acting under r. IIS-N functions as a court” The en- 
J' tire decision of the point is confined to this single terse 
sentence. The point has not been discussed and no 
reasons have been given. 


Under s. 333 or the Zamindan Abolition and Land 
Reforms Act a revision lies to the Board of Revenue in 
anj suit or proceeding decided by any subordinate court 
in which either no appeal lies to it or, if an appeal lies, 
it has not been preferred. 

S. 331 provides for institution of suits in courts men- 
tioned in column 4 of the Second Schedule. Sub-s. (2) 
piovides for an appeal against orders and decrees so 
passed to courts mentioned in column 5 and sub-s (4) 
provides for a second appeal from the final order or 
decree passed in appeal under sub-s (2) to the autho- 
rity mentioned in column 6 That authority is the 
Board of Revenue. It will thus be seen that the scheme 
of s. 331 read with the Second Schedule is for institution 
of suits in designated courts of original jurisdiction, 
from whose decrees or orders appeals lie to higher 
courts This being the hierarchy of courts envisaged 
bv the Zammdari Abolition and Land Reforms Act, it 
can, within the meaning of s 333. be said that the courts 
of original jurisdiction given in column 4 of the Second 
c edule are courts subordinate to the courts of first 

1 ^ntioned in 

A firs' 

ppml mentioned m column 5 is subordinate to court 
of second appeal mentioned in column 6 theS 
Mumn 6 of Ae Schedule refers to *e Board of ?“e- 
euie column 6 mentions the Commissioner. 

(1) 1967 R.D. 134. 
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Column 4 dealing with the courts of original jurisdic- 
tion refers to several authorities like Assistant Collec- 
tor, Assistant Collector, First Class, as well as the Assis- 
tant Collector in-charge of a sub-division. In many en- 
tries, like entries nos 5, 11, 20, 20-A, 30, 31, 35, 41 and 
42 the court of original jurisdiction is the Assistant Col- 
lector in-charge of a sub-division 

These provisions clearly treat the Assistant Collectoi 
in-charge of a sub-division as the court of original juris- 
diction , and they treat it as a court subordinate to the 
court of the Commissioner as well as the court of the 
Board of Revenue S. 333, when it uses the phrase “sub- 
ordinate court’’ must be held to be having the 
same hierarchy of courts in mind as is provided for in 
s. 331 read with the Second Schedule In other words, 
the subordinate court within meaning of s 333 and with 
reference to the Board of Revenue are the court of the 
Commissioner and the courts of original jurisdiction 
mentioned in column 4 of the Second Schedule. Thus, 
a revision would lie to the Board of Revenue in any suit 
or proceeding “decided’’ mter aha by the Assistant Col- 
lector in-charge of a sub-division in which either no 
appeal lies to the Board or, if it does lie, it has not been 
preferred. 

S. 3(27) of the Zamindari Abolition and Land Re- 
forms Act provides that words and expressions like 
“Assistant Collector” not defined in this Act and used in 
the U. P. Land Revenue Act, 1901, shall have the mean- 
ing assigned to them in that Act. This shows that the 
term “Assistant Collector in-charge of a sub-division”, 
as used in the Zamindari Abolition and Land Reforms 
Act, will have the meaning assigned to it by the Land 
Revenue Act 

S. 15 of the Land Revenue Act authorises the State 
Government to appoint Assistant Collector in each 
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district. S. 18 provides that tlie State Goverument may 
place any Assistant Colleotor of the First Class in-charge 
of one or more sub-divisions of the district, and such 
Assistant Collectors are called Assistant Collectors in- 
charge of a sub-division of a district, or a Sub-Divisional 
Officer They are entitled to exercise all the powers 
and discharge all the duties conferred and imposed 
upon them by the Land Revenue Act or by any other law 
for the time being in force. S. 4(8) of the Land Reve- 
nue Act defines the term ‘revenue court’ to mean "all 
or any of the following authorities”, that is to say, the 
Board and all members thereof. Commissioners, Collec- 
tors, Additional Collectors, Assistant Collectors', etc. It 
is true that this clause gives the definition of revenue 
court ; but it is clear that in the Land Revenue Act, 
the Assistant Collector has the significance and meaning 
of being a revenue court. Since the term "Assistant 
Collector” is understood in the Land Revenue Act as 
being a revenue court, it will have to be taken in that 
sense for purposes of the Zamindari Abolition and Land 
Reforms Act in view of s. 3(27) thereof. Ss. 15 and 18 
of the Land Revenue Act show that the Assistant Col- 
lector in-charge of a sub-division is an Assistant Collec- 
tor of the First Class who has been put in such charge 
by the State Government. Hence, the Assistant Col- 
ector in-(±arge of the sub-division is the same entity 
known as ^sistant Collector in s. 4(8) of the Land Reve- 
nue 1 ct. he Sub-Divisional Officer would, therefore 
be a revenue court within meaning of the Land Reve- 

htioa and Land Reforms Act. This corroborates the 

Collator 
^ meaning of 
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The use of the words "courts” and "decided” in s. 
333 shows that the Legislative intent was that a revision 
would lie under it against judicial adjudications of suits 
and proceedings Administrative proceedings conduct- 
ed by those very authorities would not be within the pur- 
view of s. 333. This is in consonance with s. 219, Land 
Revenue Act, which provides that in judicial cases and 
cases connected with settlement, a revision would lie to 
the Board of Revenue, while in non-judicial proceed- 
ings not connected with settlement a revision would 
lie to the State Government 

It was urged that proceedings under r. 115-N are non- 
judicial. In our opinion, the submission is misconceiv- 
ed Under r. IIS-N, the Assistant Collector in-charge 
resolves a Us between two parties. In view of sub-s. (3), 
he makes a "decision” in the case. His decision is final. 
Under sub-r. (iii), he has to hear the parties. There- 
after, he decides the case by a written order w'hich 
records the reasons for the conclusions reached by him. 
Further, he can cancel the allotment only on grounds 
mentioned in sub-r (i). These various features leave 
no room for doubt that the Assistant Collector dis- 
charges judicial functions under r. 115-N. These pro- 
ceedings cannot p>ossibly be held to be administrative 
in nature. 

The proceedings under r. 115-N being judicial in 
nature, and the Assistant Collector being a court sub- 
ordinate to the Board of Revenue, a revision against his 
orders is maintainable. 

It is true that r. 115-N(3) provides that the decision 
of the Assistant Collector shall be final. It is well- 
setded that such finality does not restrict the revisional 
jurisdiction conferred upon higher courts. In the case 
ot Shah Chaturbhuj v. Maujt Ram (1), a Full Bench of 
this Court interpreted the phrase "the decision of the 
revenue court shall be final” occurring in s. 5 of the U. P. 

n ^ (1) A.LR. 1988 All. m. 
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Agriculturists Relief Act, 1 934, as not depriving the 
higher courts of revisional powers under s. 115 of the 
Boato 0 Procedure Code. The Full Bench held that the 

RavBNOT finality mentioned in the provision only meant that 
5 . ciismdra. Inhere was no right of appeal vesting in the litigants 
F against such an order. In our opinion, this Full Bench 
decision equally applies to s. 333 The finality men- 
tioned by sub-r. (3) of r. 115-N cannot whittle down the 
amplitude of the revisional power conferred upon the 
Board of Revenue by s. 333 of the Zamindari Abolition 
and Land Reforms Act. 

In our opinion, Ktshan Lai's case (1) was not correctly 
decided. We are inclined to the view that the revision 
was maintainable and was validly entertained by the 
Board of Revenue. We would answer the question le- 
ferred to us in the affirmative 
Let the papers be returned to the learned single 
Judge with our opinion and answer. 

Question answered. 
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Execution Second Appeal no. 2243 ol 1970 against 
the judgment and decree of A P. Bhatnagar, District 
Judge, Saharanpur, dated September 23, 1970 in 
Execution Civil Appeal no 286 of 1969 
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K G. Sakserm, for the Appellant. 


Rajeshwari Prasad and K L Grover, for the Respon- 
dent. 


K. B Asthana, J : — This second appeal of the 
decree-holder arises out of an execution proceeding 
taken for delivery of possession by eviction of the judg- 
ment-debtor from a Cinema building known as Chitra 
Talkies in the city of Haiadwar In order to appre- 
ciate the controversy arising in this appeal it is necessary 
to refer to certain facts. The decree-holder Messrs. 
Chitra Talkies (Buildings) is a registered partnership. 
Its original partners were Mahant Shankaranand hav- 
ing 5/16 shares, Achroo Ram 3/16 share, D P Chopra 
5/32 share, B L Chopra 5/32 share and Sansar Chanel 
Goel 3/16 share. Durgadas Mehta, the judgment- 
debtor, took on lease the Chitra Talkies buildings from 
the decree-holder at a monthly rent of Rs 1,150 for 
exhibiting films. It appears that he fell into arrears. 
The Chitra Talkies (Buildings) through Sansar Chanel 
Gohal then filed a suit against Durgadas Mehta, the 
tenant, feir recovery of arrears of rent, damages and for 
his eviction having terminated the tenancy by a notice. 
This suit was registered as Suit no. 60 of 1959 in the 
Court of Civil Judge of Roorkee. The suit was con- 
tested by Durgadas Mehta but was decreed on Septem- 
ber 29, 1961 Durgadas Mehta filed an appeal in the 
High Court from the decree but got it dismissed with- 
out pursuing it. The dismissal order was passed hy 
the High Court on May 17, 1963. The decree-holder 
through Sansar Chatid Gohal put the decree in exe- 
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cution but for one reason or the other successive exe- 
Ta^ 8 successful. Then on August 23, 1966 

DtmoA execution proceedings were started for eviction of 

MantA the judgment-debtor and it is these proceedings which 
K. B. given rise to this appeal The execution was 

Asthana. j resisted by the judgment-debtor by filing objections 
under s. 47 of the C. P. C. The main grounds raised 
by the judgment-debtor were: (1) that Sansar Chand 
Gohal having sold away his interest in the partnership 
was no longer competent to execute the decree, (2) that 
the judgment-debtor himself having acquired one-half 
interest in the partnership could not be dispossessed and 
(3) that in July 1965 a fresh contract of tenancy came 
into existence between the parties and the execution of 
the decree for eviction was barred 


xne learned executing court on me eviaence on 
record held that Sansar Chand Gohal had n right to exe- 
cute the decree he being a partner of the decree-holder 
firm \dien the suit was filed and the judgment-debtor 
himself filed appeal in the High Court against the 
decree-holder .through Sansar Chand Gohal; that the 
judgment-d^tor by acquiring some interest in the part- 
nership biMiness by purchasing the shares of the original 
partners did not cease to be subject to the deaee f<H- 
eviction and was liable to be dispossessed under the 
ecree and that the new arrangement between the part- 
nets of the decree-holder firm and the judgment^btor 
in July 1565 under which the judgment-debtor was 
flowed to retain possession on payment of rent amount- 
^ to an adjustment of the decree and the judgment- 
araiW entitled to set up such arrangement 

^the ^ certified 

>>y O. xxt, r. 2 
objection of the 

’■ C. P. C. ™ dtatiet- 

cd end the decree for dirpossesdon of iudginent.debtor 
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from the Chitra Talkies (Buildings) was directed to be 1979 
executed. The judgment-debtor then filed an appeal cii^ 
before the District Judge of Saharanpur. While affirm- t^jobb 
mg the findings of the executing court on the question 

of competency of Sansar Chand Gohal to represent the 

decree-holder and on the question of the executability Asthana* j 
of the decree against the judgment-debtor though he had 
acquired an interest in the partnership business, the learn- 
ed District Judge differed from the view taken by the exe- 
cuting court on the third point The learned Judge 
held that the arrangement entered into between the 
parties in July 1965 was not an adjustment of the decree 
in execution but was a fresh contract of tenancy which 
operated as a bar to the execution of the decree for dis- 
possession of tile judgment-debtor with the result that 
the appeal was allowed and the deciee-holder’s appli- 
cation for execution was dismissed. The dea'ee-holder 
has now come before this Court in second appeal from 
the decree passed by the lower appellate court 

I have heard Sri C. Saksena, learned counsel 
appearing for the decree-holder appellant, and Sri Raj- 
eshwari Prasad, learned counsel appearing for the judg- 
ment-debtor respondent. 

The first contention raised by Sri Saksena for the 
appellant was that there was no legal evidence on record 
establishing the fact* that a new contract of tenancy was 
entered into between the decree-holder and the judg- 
ment-debtor in July 1965 zind the finding of the court 
below that such a contract came into existence is viti- 
ated. It was submitted that the learned Judge of the 
court below did not take into consideration the evidence 
of Sansar Chand Gohal who had denied any such tran- 
saction having been entered into between the parties in 
July 1965. No doubt the learned Judge of the court 
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below has not referred to the oral evidence of Sansai 
Ghand Gohal who had stated that no arrangement ol 
conferring of any tenancy rights on Durgadas Mehta, 
the judgment-debtor, was entered into by him on behali 
of the decree-holder and thd judgment-debtor was nevei 
treated by him as tenant The witness further stated 
that he had always been giving receipts to the judgment 
debtor for whatever sum was paid as mesne profits oi 
under orders of the court but never received any amount 
as rent. The judgment-debtor Durgadas Mehta in his 
evidence stated that there was a meeting of the partners 
in July 1965 at which the decision was taken admitting 
him to the tenancy of the Chitra Talkies (Buildings) 
with effect from August 1, 1965 and thereafter he had 
been paying rent every month to Sansar Ghand Gohal 
and other partners against receipts signed by them. It 
IS not the case of the judgment-debtor that any written 
lease was executed. He pleaded an oral contract of 
tenancy It may be stated that in July 1965 the ori- 
ginal partners who have been named above had ceased 
to be partners some having gone out transferring their 
interest and some having died There was some con- 
troversy about Sansar Ghand Gohal himself remaining 
a partner as he had also sold his interest to a third, per- 
son from whom his sons are said to have repurchased the 
shares. However, for purposes of this appeal I would 
take that Sansar Ghand Gohal was a partner of the firm 
m July 1965. The share of Mahant Shankara Nand 
and Achroo Ram admittedly has been purchased by the 
ju gment debtor Durgadas Mehta, thus he acquired half 
int^st m the deaec-holder finn. The other partners 
at the rdevant time were Dharampal Chopra and Ashok 
Kum« Chopra. I would assume for the purpose of this 
case ttat Ashok Kumar Chopra was a partner though it 
^ be deputed that he in- his own capacity became a 
partner as the son of the deceased partner Basant Lai 
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Chopra. Oharampal filed an application before the 
executing court in which he stated that in July 1965 the Chttra 
partners of the decree-holder firm decided to admit v. 
Durgadas Mehta as a tenant. Chopra also filed an 
application making a similar statement. Then there is ^ g 
on the record overwhelming documentary evidence inAsthana, j. 
the shape of letters and receipts showing that Sansar 
Chand Gohal himself after July 1965 corresponded with 
the judgment-debtor as a tenant and signed a number 
of receipts for the rent received One of the letters 
which hes wrote to Durgadas Mehta was to the effect 
that the latter should pay some money on behalf of the 
partnership and set it off towards future rent. It is 
significant to note that on the record there are a num- 
ber of receipts for amounts received from the judgment- 
debtor Durgadas Mehta for the period prior to July 
1965 which showed that the amounts were not received 
as rent but as mesne profits or as paid under orders of 
the court. Many of such receipts were signed by San- 
sar Chand Gohal. It is clear from this that Sansar 
Chand Gohal knew the difference between rent and 
mesne profits. That would be a circumstance militat- 
ing against his bald denial in the witness-box that no 
arrangement was reached betv\'een the parties in July 
1965 admitting the judgment-debtor to fresh tenancy of 
the Chitra Talkies (Buildings) for it is only after July 
1965 that the receipts signed by Sansar Chand Gohal 
show that the amounts were received as rent. The 
statement of Durgadas Mehta, the judgment-debtor, 
made in the witness-box that he was admitted to a fresh 
tenancy with effect from August 1, 1965 appears to be 
true as it is supported by two other persons intimately 
connected with the partnership affairs in July 1965 and 
is corroborated by the documentary evidence on record 
in the shape of letters, cheques and receipts I do not 
think by not specifically discussing the oral testimony of 
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Sansar Chand Gohal and of Durgadas Mehta the finding 
Cmnu of the learned District Judge can be said to have become 
t^dbb vitiated inasmuch as he has in great detail scrutinised 
documentary evidence on record and then recorded 

the finding that there was a fresh tenancy created in 

favour of the judgment-debtor from August ], 1965. I 
have no hesitation in endorsing the finding recorded 
by the learned District Judge that a fresh contract of 
tenancy took place between the decree-holder and the 
judgment-debtor in July 1965 and the judgment-debtor 
was resettled as a tenant with effect from August ], 1965. 

It was then suggested by Sri Saksena for the decree- 
holder appellant that the judgment-debtor had not raised 
any plea in his objections based on creation of a new 
tenancy with effect from 1st August, 1965 in his favour 
and whatever he alleged in his application was vague 
and did not amount to setting up of a contract of ten- 
ancy as no particulars as required by law were supplied. 

o not find any substance in this argument. I thinV 
the allegations made in the replication suflBciently indi- 
cated to the decree-holder that a bar to the execution 
was being pleaded on the basis of a new tenancy The 
parties fully understood each other’s case and adduced 
mdence. Learned counsel for the appellant was not 
able to show me that the vagueness of the plea in any 
way prejudiced the decree-holder. ^ 

th whether 
^ deaee-holder in Suit no 20 

debtofbv be^ecuted against the judgment- 

inffs SH Chitra Talkies (Build- 

tentd that " decree-holder appellant con- 

iStoifnf ™gement amounted to an'ad- 

if O Xxf ^9 execution within the meaning 

ting™;d J ^ j-dgment-debtof 

fied bv thi r adjustment recorded as cerd- 

hed by the Court within the time allowed by law, the 
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court below legally erred in recognising the arrangement 
set up by the judgment-debtor as a bar to the execution Chitra 
Sri Rajeshxi'an Prnsad for the judgment-debtor respon- 
dent in reply submitted that the new contract of tenancy 

entered into by the parties in July, 1965 by which a * 

fresh tenancy in favour of Durgadas Mehta started from Asthana J. 
1st August, 1965 would not, in law, be an adjustment of 
the decree in execution it being an independent trans- 
action giving rise to new rights quite independent of 
the decree in execution, therefore, even without having 
it recorded as certified by the court the judgment-debtor 
was within his rights to set it up as a bar to the execu- 
tion. Alternatively it was argued by Sri Rajeshwan 
Prasad that it was always open to the decree-holder to 
certify such an adjustment at any time before the court 
and the bar of limitation under Art. 125 of the Schedule 
to the Limitation Act, 1963 will not apply The sub- 
mission was that the two applications filed before the 
executing court by two partners of the decree-holder 
was nothing but bringing to the notice of the court that 
an adjustment had taken place and it amounted to the 
certificate by the decree-holder within the meaning of 
sub-r (1) of r. 2 of O. XXI, CPC. 

I am inclined to agree with the contention of the 
learned counsel for the judgment-debtor respondent 
that the new contract of tenancy entered into between 
the decree-holder and the judgment-debtor by which a 
fresh tenancy in the cinema building was created in the 
latter’s favour with effect from 1st August. 1965 was not 
an adjustment of the decree in execution. My initial 
reaction was that the provisions of r. 2, O. XXI of the 
C. P. C. were applicable only to a decree of any kind 
under which money was payable and the deoree in exe- 
cution in the instant case being one for the delivery of 
possession, those provisions were not attracted to it. 

This view of mine found support from a decision of the 

13 AS 
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1973 Madi-as High Court ixi the case of Narayanaswami 
Natdu V. Rangasmimi Naidu (1). But my attention was 
TiU.KiEs drawn to the Division Bench decision of our Court in 
durga das Sn Ram v. Lekhrai (2) in which the Madras view was 
dissented from and it was held that provisions of O. 

* ®- . XXI, r. 2 applied to all kinds of decrees and were not 

j* ^ 111 

confined to money decrees or decrees under which money 
was payable. 

The basic question, therefore, that remains to be con- 
sidered is whether the creation of a new tenancy in 
favour of the judgment-debtor was an adjustment of the 
decree in execution The decree in execution in the 
instant case was for delivery of possession by eviction of 
the judgment-debtor. The process of execution is noth- 
ing but an assistance given by the court to the decree- 
holder vaiying from case to case depending on the nature 
of the decree The judgment-debtor in die instant case 
in execution through the assistance of the ofi&cers of the 
court was liable to be dispossessed physically. Once the 
judgment-debtor was dispossessed through the process 
of the court full satisfaction would be accorded to the 
decree-holder and the decree will stand fully satisfied. 
The adjustment contemplated under r. (2) of O. XXI, 
C. P. C. is the satisfaction of the decree — ^wholly or in 
part. As pointed out above under the decree in execu- 
tion in the instant case satisfaction could only be accord- 
ed to the decree-holder by dispossession of the judgment- 
debtor, that is, his physical removal from the cinema 
building by the assistance of the officers of the court 
If without the assistance of the officers of the court the 
judgment-debtor vacates either at his own initiative or 
at the initiative of the decree-holder, then that would 
amount to according satisfaction to the decree-holder 
outside the Court, that is, without the assistance of the 
machinery of the court. It would then be an adjust- 
ment within the meaning of r. 2 of O. XXI of the decree 

(1) A.I.R 1928 Mad. 749 (2) AIR. 19BB AH. 814. 
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in execution Viewed in this light, I fail to understand 
how the decree in tire instant case can be said to have 
been adjusted when there has been no vacating of the 
possession of the cinema building by the judgment-deb- 
tor at all and his right to remain in possession is recog- 
nised by the decree-holder on the basis of a fresh con- 
tract of lease. What the decree-holder in fact has done 
is saying to the judgment-debtor that “I do not want you 
to vacate the premises and with effect from 1st August, 
1965 I recognise your occupation as a tenant under the 
contract of lease ” In doing so I do not think .that the 
decree-holder could be said to have been intending to 
accord satisfaction to the decree in execution when under 
some anangement arrived at between the decree-holder 
and the judgment-debtor new rights are created by en- 
tering into a fresh contract quite inconsistent with the 
rights determined under the decree in execution The 
right which was determined in the decree in execution 
was that the tenancy had stood legally terminated and 
the decree-holder as landlord was entitled to the deli- 
very of vacant possession by the judgment-debtor. In 
the arrangement arrived at between the decree-holder 
firm and the judgment-debtor in July, 1966 nothing 
concerned the delivery of possession by the judgment- 
debtor to the decree-holder but on the other hand a 
situation to the contrary came into existence, namely, as 
a lessor the decree-holder was to put in possession the 
judgment-debtor who had become a new tenant. It 
does not make any material difference, to my mind, that 
the judgment-debtor was in occupation from before 
Under Ae arrangement between the decree-holder and 
the judgment-debtor by which a new tenancy was creat- 
ed in favour of the latter, the decree in execution was not 
being adjusted in the sense as explained by me above 
On the other hand an arrangement anew between the 
parties on contractual basis, quite foreign to the rights 
determined by the decree in execution, was arrived at 
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im between the parties. I may illustrate my point. A de- 
uee for possession is obtained by the owner of a land 
against a trespasser The owner puts that decree in 
utROA DAb e.\ecution but pending die execution the owner deo-ee- 
holdei sells the land on which the trespass was commit- 
AstoM. J. ted to the judgment-debtor and a sale-deed is executed 
and duly registered evidencing the transaction. The 
decree-holder owner admits to have sold the property 
The judgment-debtor does not apply to the court, nei- 
ther the decree-holder brings it to the notice of the court 
that a sale of tlie property in suit had taken place by 
which the said propel ty stands transferred to the judg- 
ment-debtor The question is — can the owner decree- 
holder still in execution through the assistance of the 
court dispossess the judgment-debtor? The obvious 
answer is in the negative If such transactions were to 
amount to adjustment of the decree in execution requir- 
ing certification by the executing court, th^ much 
difficulty xvill ai'ise I do not think the authorities cited 
b\ the learned counsel for the decree-holder appellant 
lay down any such wide proposition of law that in no 
case a transaction which makes a decree ineffective en- 
tered into between the decree-holder and the judgment- 
debtor can be set up as a bar to the execution unless it 
has been got certified under r 2 of O XXI, C. P C 
Indeed faced with such a situation in the case of Sri Ram 
V Lekhmj (1) relied on by the learned counsel for the 
ajrpellant the learned Judges observed as follows: 

"O. XXI, r 2 of the C P C is a counter part 
of O XXIII, r 3 in the execution proceedings. 
The provisions of O XXIII, r .3, C P C can be ex- 
tended to the execution proceedings It is mani- 
festly unjust that after the parties have arrived at an 
agreement or the adjustment of a decree and one 
of them has even performed a part of the agreement 
a) A I R lOBg AH 814. 
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the Court should not give recognition to such an 
agreement and allow any party to resile from it.” 

A similar view was taken by Dhavan, J in the case of 
BhaguJati Mahraj v. Shambhn N\ith (1) I have no doubt 
in my mind that the judgment-debtor was entitled to set 
up a plea under s 47 of die CPC that the new tenancy 
created in his favour with effect from 1st August, 1965 
by the decree-holder rendered the decree inexecutable 
The Privy Council in the case of Oudh Commercial Bank 
Ltd V Thakurarn Bind Basni (2) has ruled that such 
objections can be raised under s 47 of the C. P. C. 

Foi the reasons given above I find no force in this 
appeal and dismiss it with costs 

Appeal dismissed. 


CIVIL MISCELLANEOUS 


Befoie Mr Justice Jagmolvan Lai* 

SHI AM BEHARI LAL KHUNDSARI 

Petitioner, 


V. 


STATE OF U P. AND OTHERS Opposite-parties. 

U. P. Municipalities Act, 1916 s. 87-A — Powers ofDisluct Magts- 
liale under— rExei CISC of^ by an Additional District Magistrate 
invested with powers of District Magistrate under s 10(2) 
of the Code — Code of Criminal Procedure, 1898, ss. 10(2) 
and 11 

An Additional District Magistiate who is invested with all 
the powers of the Distiict Magistrate under s. 10(2) of the Code 
of Criminal Procedure can validly exercise the powers of the 
District Magistrate under s 87-A of the Municipalities Act dur- 
ing the temporary' absence from duty of the District Magistrate 
or even in his presence. The bolding of temporary charge of 

•While sitting at Lucknow 

(1) AI.R 1^0 All. ffia (2) A.I.R. 1939 P.C 80 
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Bph\ri Lai^ 
Khundsari 

V 

State of 
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the district by an A. D M. [not invested with the powers of 
D M under s 10(2) of the Code] during the cas^ual leave of 
the D M does not authorise him to exercise the powers of 
D M 'under s 87-A The D. M does not possess any power to 
appoint any other of&cer, during his absence from duty, as 
a District Magistrate within the meaning of s 10(1) or 10(2) of 
the Code Office of the Disttict Magistrate, dunng such casual 
leave could not be deemed to be vacant within the meaning of 
s 11 of the Code Functions of the District Magistrate under 
sub-ss (1). (3) and (4) of s. 87-A of the Act are statutory func- 
tions which could not be delegated ‘by the District Magistrate 
to any ofiier officer who was not otherwise competent to dis- 
charge those functions 

, 9 . Sl-A—Mode of voting. 

No mode of voting has been prescribed by s. 87-A It is in 
the discretion of the Presiding Officer to adopt any reasonable 
method of counting votes for and against^ the motion The 
method of counting votes by show of hands is one such method. 

Writ Petition no 1932 of 1971 under Art 226 of the 


Constitution of India 


Umesh Chandta Srivastava, for Petitioner. 

S D Misra, for Opposite-parties. 

Jagmohan Lal, J. : — The Petitioner Shiam Behari 
Lai is the President of Nagar Palika, Muhamdi in district 
Kheri The opposite-parties nos 7 to 15 are some of the 
members of the said Nagar Palika who constitute a 
majority of such members. Sri Yogesh Chandra was the 
District Magistrate of Kheri in November-December, 
1971 On November 11, 1971, he had proceeded on 
casual leave for five days and went to Delhi directing 
Sri S. L S. Kumaiyan, A.D M (E) to hold charge of the 
district in his absence and to contact him at his Delhi 
address in case of emergency 'On 12th November, 1971 
a written notice of the intention to make a motion of 
no confidence against the petitioner signed by opposite- 
parties nos. 7 to 14 was delivered to Sri Kumaiyan under 
siib-s. (2) of s. 87-A of the U. P. Municipalities Act (here- 
inafter to be referred to as the Act) Sri Kumaiyan fix- 
ed 13th December, 1971 as the date for consideration 
of this motion of no confidence and requested the Dis- 
trict Judge to depute a civil judicial officer to preuide at 
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die said meeLmg On 1st December, 1971 when the 
District Magistrate Sn Yogesh Chandra was again out 
of station another A.D.M. Sn Mohar Singh issued notic- 
es by registered post to the members of the Nagar Palika 
informing them of the meeting and of the date and 
time appointed, therefore, for consideration of the no- 
confidence motion against the President as required by 
sub-s. (3) of the aforesaid s 87-A, On the stipulated date, 
time and place a meeting was held which was presided 
over by the Munsif Kheri (opposite-party no. 6) The 
motion Viras carried by a majority of the members of the 
Nagar Palika, The petitioner then filed this writ peti- 
tion challenging the validity of the aforesaid meeting 
on a number of grounds. 

The writ petition was contested on behalf of some of 
the opposite-parties who filed counter-affidavit. Sii 
Umesh Chandra Srvmstava learned counsel for the peti- 
tioner challenged the meeting in which the alleged 
motion of no-confidence was carried on the following 
grounds: 

(1) Neither Sn S. L. S. Kumaiyan nor Sri Mohar 
Singh was the District Magistrate at the relevant 
time within the meaning of s. 87-A and as such the 
decision taken by Sri Kumaiyan under sub-s (3) 
fixing the date, time and place of the meeting and 
the request made by him to the District Judge for 
deputing a stipendiary Civil Judicial Officer to pre- 
side at the meeting were without jurisdiction. 
Similarly, notices sent by registered post on 1st 
December, 1971 by Sri Mohar Singh to the members 
were without jurisdiction. The subsequent pro- 
ceedings culminating in the convening of the said 
meeting in which ithe alleged motion of no-confi- 
dence was carried were also illegal and without 
jurisdiction. 
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(2) The written notice of intention to make a 
motion of no-confidence on the petitioner purport- 
ing ito have been signed by opposite-parties nos. 7 
to 14 and delivered to Sri S. L. S Kuiiiaiyan on 
19th November, 1971 was not accompanied by a 
copy of the motion which it was proposed to make 
as required by sub-s. (2) of s 87-A and as such the 
subsequent proceedings initiated on the basis. of 
this written notice are vitiated 

(3) The notices issued by Sri Mohar Singh were 
not accompanied by a copy of the proposed motion 
of no confidence and as such the notices were in- 
valid. 

(4) When the meeting was convened on IBtti 
December, 1971 and presided over by the Munsif, 
Kheri, the motion for the consideration of which 
the meeting was convened was not declared open 
for discussion and no discussion was actually held 
on this motion as contemplated by sub-ss. (7), (8) 
and (9). 

(5) The Presiding Ofificer did not take the poll 
by secret ballot paper but only by show of hands 
and it was not valid 


I shall deal with these points seriatim 

Sri Umesh Chandra Snvastava, learned counsel for 
the petitioner, contended that the expression ‘District 
Magistrate’ used in s 87-A of the Act means only a Dis- 
trict Magistrate appointed by the State Government 
under s. 10(1) of the Code of Criminal Procedure (to be 
hereinafter called as the Code). According to him eten 
an Additional District Magistrate appointed by the State 
Government under sub-s. (2) of s. 10 of the Code who 
had been invested with aU the powers of a District h'Jagis- 
trate under the Code or any other law for, the time be- 
ing in force cannot be deemed to be a District Magis- 
trate within the meaning of s; 87.-A of the Act. On the 
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other hand, Sri S. D. Misra, learned counsel for the lara 
opposite-parties, submitted that the expression ‘District 
Magistrate’ used in s. 87-A should be liberally construed ' 

so as to include any ofiBcer who for the time being is the "• 
chief executive officer in the district and is in charge of 
the administration of the district, irrespective of the fact 
whether or not he has been appointed by the State Gov- 
emment as District Magistrate under sub-s. (1) or even 
an Additional District Magistrate invested with all 'the 
powers of the District Magistrate under sub-s. (2) of s. 

10 of the Code. In my opinion, none of these two ex- 
treme views is correct. 

The expression ‘District Magistrate’ has not been de- 
fined in the Act or in the U. P. General Clauses Act. 

It may, therefore, be legitimately inferred that the fram- 
ers of the Act had the provisions of s. 10 of the Code in 
their mind when they used the expression ‘District Magis- 
trate’ in s. 87-A and other sections of the Act and t^t 
expression has, therefore, to be construed in the light 
of the provisions contained in s. 10 of the Code. In 
State of Uttar Pradesh v. Ratan Shukla (1) it was held 
by a Bench of this Court that the words ‘District Magis- 
trate’ which had not been defined in the U. P. Munici- 
palities Act or in the U. P. General Clauses Act had to 
be construed in the light of •the provisions contained in 
s. 10 of 'the Code. It was further held that an Addition- 
al District Magistrate appointed by the State Govern- 
iflent under s. 10(2) of the Code who had been invested 
with all the powers of a District Magistrate under the 
Code or under any other law for 'the time being in force 
could hear appeals under s. 160 of the Act which pro- 
vides that an appeal against certain orders relating to 
assessment of tax may be made to the District Magistrate 
or to such other officer as may be empowered by the State 
Government in this behalf. 

14 


(1) A I.R. 195? AU. 968, 
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1978 The expression ‘Distiict Magistrate’ was used in the 
sm.M Defence of India Act, 1962, also ivitlvout defining it 
therein. The Supicme Court in Ajaib Smgh v Gin- 
SmSb at Singh (1) and Hnri Chand v. Batala Eng. Co. (2) 

u. P. had also to* take recourse to the provisions of s. 10 of the 
ja^i^an Code for interpreting this expression ‘District Magis- 
Lai, I. used, m the Defence of India Act. 


lOn the strength of the aforesaid two decisions of the 
Supreme Court the learned counsel for the petitioner 
contended that the expression ‘District Magistrate’ used 
in s. 87-A should be construed to mean only the District 
Magistrate as appointed under s. 10(1) of the Code and 
not also to mean an Additional District Magistrate ap- 
pointed and empowered under s. 10(2). These decisions 
of the Supreme Court relate only to the interpi etation 
of the expression ‘District Magistrate' under the Defence 
of India Act and the orders made thereunder and have 
no application to the interpretation of this expression 
as used in s. 87-A of the Act. In the Defence of India 
Act, 1962 no statutory functions were assigned to the 
District Magistrate as such. Cl. (xv) of sub-s. (2) of s. 
3 of that Act empowered the Central Government to 
make by notification in the official Gazette rules pro- 
viding for apprehension and detention in custody of 
any person by the authority empowered by the rules to 
do so. It was, however, specifically provided therein 
that such authority empowered to detain is not to be 
lower in rank than that of a District Magistrate. The 
Defence of India Rules conferred this power of deten- 
tion on the Central Government and the State Govern- 
ment who were authorised to delegate the same undei 
s. 40 of Defence of India Act to any officer or authority 
subordinate to the Central Government or the State 
Government. The power of detention was accordingly 
delegated by the State of Punjab to all the Disti'ict 

( 1 ) A.I.R, S.C. 16X9. ii) A.l.u 1969 s.C. 488 , 
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Magistrates In Ajaib Stngh \ Giobuchan Singh (1) an im 
Additional District Magisirate empowered bv the State 
Government iindei s 10(2) of the Code to exercise all *^^8^ 
ijic po\\cts of the District Magistvaic was holding the 
( urrent charge of the duties of llte District Magistrate u. p. 
on his transfer from that district till another District jamo^ 
Magistrate tvas appointed under s 10(1) of tlie Code. 

But that officer himself was not appointed under s. 10(1) 
as District Magistrate. He exex'ciscd the power of deten- 
tion which was challenged on behalf of the detenue. It 
tvas held by their Lordships of the Supreme Court that 
he could not do so because in official hierai chy an Addi- 
tional District Magistrate was lower- in rank than a Dis- 
'trict Magistrate, The power to detain person could not 
be exercised by an officer who tvas low^er in rank than 
a District Magistrate in view of the provisions contained 
in s. 3(2) (xv) of the Defence of India Act. In Hari 
Chand v Baiala Eng. Co. (2) it appeared that tire Cen- 
tral Government under s. 40(1) of the Defence of India 
Act had delegated powers under ss. 29, 30 and some 
other sections of that Act on all Collectors, District 
Magistrate and Deputy Commissioners in the States 
The question arose whether an Additional District 
Magistr-ate who was empotvered under o 10(2) of the 
Code could also exercise tliese powers which had been 
delegated by the Central Government to the District 
Magistrates, The Supreme Court held that the delega- 
tion had to be construed strictly and the delegated pow- 
er could be exercised only by the District Magistrates 
and not by the Additional District hfagistrate e%'en 
though the latter may be empowered under s 10(2) to 
exercise all the powers of the District Magistrate under 
any other law for the time being in force. Thus both 
these cases related to the delegated powers of the District 
hfagistrate and not to the potvers assigned to him under 
any statute for the time being in force. 

(1) A.I.R 1966 S.C. f2) A T R 1909 S C. 481, 
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ivn Another caje relied upon by the petitioner’s counsel 

Znr was Chandra Pal v. State of U. P, (1). In this case an 
Addidonal District Magistrate appointed under s. 10(2) 

»• of the Code granted sanction for prosecution under s. 39 
of the Arms Act, 1959 which conferred this power on 
the District Magistrate. The expression ‘District Magis- 
!• tratc’ had not been defined in the Act but in the rules it 
was provided that the expression ‘District Magistrate 
shall include Additional District Magistrate also. It was 
held that the rules could not enlarge the scope o£ the ex- 
pression 'District Magistrate’ used in the Act which shall 
be construed in the light of the provisions contained in 
s 10 of the Code Since it rvas not proved as a fact in 
that case that the Additional District Magistrate who 
gianted this sanction under s. 39 of the Arms Act had 
Wn empowered under s. 10(2) of the Code to exercise 
the powers of the District Magistrate under the Arms 
Act, it was held that the sanction was invalid. In my 
opinion, this decision is also not an authority for the 
contention that an Additional District Magistrate em- 
powered under s. 10(2) of the Code to exercise all the 
powers of a District Magistrate cannot be deemed to be 
a District Magistrate for the purposes of s. 87-A of the 
Act. On the contrary it was specifically held in State of 
Uttar Pmdesh v. Ratan Shukla (2) that an Additional 
District Magistrate empowered under s. 10(2) of the 
Code can act as a District Magistrate in hearing appeals 
under s. 160 of the Act. In Central Talkies Ltd. v 
Dwarka Prasad (3) it was held by the Supreme Court 
that an Additional District Magistrate who had been 
appointed as such by a notification under s. 19(2) of the 
Code whereunder he wa.s also invested with all the 
l>owcrs of the District Magistrate under the Code as well 
as under any other law for the time being in force, was 
competent to deal with an application under s 3 of the 

( 1 ) 1068 A.L.J. 481. (3) A I.R. 19S6 All. 968. 

<8) A,I.R. 1961 SC. 606. 
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U. P. (Temporary) Control of Rent and Eviction Act 1973 

for permission to file a civil suit without special euthori- smUT 

sation from the District Magistrate. I am, therefore, of 
the opinion that an Additional District Magistrate who 
is invested with all the powers of the District Magistrate u. p. 
under s. 10(2) of the Code can validly exer- 
cise the powers of District Magistrate under s, 87-A of 
the Act during the temporary absence from duty of the 
District Magistrate or even in his presence. This is a 
different matter that for the sake of administrative con- 
venience the District Magistrate may deinarcate in what 
matters the Additional District Magistrate shall exercise 
has powers and in what matters he will personally exer- 
cise those powers. But as a matter of law if an Addition- 
al District Magistrate exercises any power of the District 
Magistrate under the Act while the Distiict Magistrate 
himself is available for duty it would not be without 
jurisdiction. 

We have now to look into tlie facts to find out if cm 
12th' November, 1971 Sri S. L. S. Kumaiyan was an 
Additional District Magistrate who was invested wdth 
all die powers of the District Magistrate under the Code 
or under any other law for the time being in force. He 
ivas admittedly not a District Magistrate appointed under 
s. 19(1) of the Act on that date or on any other relevant 
date. 

It appears that Sri Kumaiyan who was under orders 
of .transfer to Sitiapur was under an order, dated July 7, 

1971 passed by the State Government (vide Annexure 
A-5 to the supplementary counter-affidavit) appointed 
as Additional District Magistrate, Rheri after cancelling 
his transfer to Sitapur. This order does not contain any 
direction that Sri Kumaiyan as Additional District 
Magistrate shall have all or any of the powers of the 
District Magistrate under the Code or under any other 
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law for ithc time being m force. As such on tlic basis 
SMUM of this appointment Sri Kumaiyan as Additional 

BBRilU * - - - , , . - 

KHUNDfUKi Diftiict Magistrate, Klicn could not exercise the powers 
.srATBOF of District Magistrate under s 87-A of the Act. The 
opposite-parties however rely on a subsequent order, 
dated 18th January, 1972 (Annexure A-1 to tire supple- 
inci tar>' counter-affidavit) jrassed bv the State Govern- 
ment during the pendency of the present writ petition 
under which Sri Kumaiyan was invested under s, 10(2) 
of the Code with all the powers of District Magistrate 
under the Code or under any other law for the time 
being in force for the period from IStlr July, 1971 to 
‘]0th November, 1971 during which he remained posted 
in Kheri District It may be mentioned that after 30th 
November, 1971 Sri Kumaiyan was transferred from 
Kheri. 

On behalf of the petitioner it is contended that this 
Older, dated 18th January, 1972 passed during the pen- 
dency of tire writ petition is a mala fide order which was 
passed only to remove the lacuna in the performance of 
his functions by Sri Kumaiyan under s. 87-A on 12th 
November, 1971 when he had no authority to act under 
this section Besides that, this order, dated 18th Janu- 
ary, 1972 is invalid so far as it could not retrospectively 
confer these powers on Sri Kumaiyan. In support of 
this contention reliance is placed on the decisions in 
M. S. U. Mills V Industrial Tribunal, Jaipur (1), 
Kapoorchand v. State of Rajasthan (2) and Strawboard 
Manufacturing Co. v. G. Mill Workers' Union (3). 
The argument on 'the other side is that Sri Kumaiyan 
had originally been appointed as Additional District 
Magistrate, Kheri under .the order, dated 7th July, 1971 
(Annexure A-.*) to the supplementary counter-affidavit) 
but this order was incomplete in so far as it did not con- 
tain directions regarding the powers of the District 

|\) A I.R 1954 Raj 274. (2) A I R 1962 Raj 268 

(3) A.I R. 1963 S 6 95. 
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Magisti'ate which shall be exercised by Sri Kumaiyan as 
Additional District Magistrate under the Code or under 
any othei law for the time being in force. 7’liat defici- 
ency was made good by this subsequent notification, 
dated 18th January, 1972 and it was permissible for the 
State Government to do so under s 10(2) of the Code 
lead with s. 14 of the U. P General Clauses Act This 
argument does not appear sound in view of the above 
mentioned decisions. In Straxohoard Manvfactiumg Co. 
V. G. Mill Workers’ Union (1) a dispute under the 
U P. Industrial Act, 1947 was refen'ed to an adjudica- 
tor who was required to submit his award by a specifi- 
ed date. But he failed to do so within that time and he 
submitted his award after the expiiy of that date. The 
time for submission of the award was not extended by 
the State Government before the expiry of that date. 
But subsequently the State Government purported to 
extend that time. This order was dated 26th April, 
1960 while the last date fixed by the Government for 
submitting the award was 5th April, 1950. The award 
was actually submitted on 13th April, 1950. Under the 
notification, dated 26th April, 1950 the time for sub- 
mission of the award was extended up to 30th April, 
1950. It was held by the Supreme Court that this re- 
trospective extension of time was not permissible by 
application of s. 14 of the U. P. General Clauses Act and 
the award made after the expiry of the original date 
fixed at the time of reference was invalid In M. S. U 
Mills V. Industrial Tribunal (2) an officer tvas appointed 
as Presiding Officer of an Industrial Tribunal up to 3].st 
March, 1954. A dispute under the Industrial Disputes 
Act was refeiTcd to him. That dispute could not be 
decided by him till 31st March, 1954 up to which date 
his appointment had been made. His appointment was 
not further extended before that date But he con- 

(1) A.IR. 1953 S.C. 96, (2) A.I R. 195 ( R.ii 271 
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1678 tinued to adjudicate in the dispute. Subsequently under 
a notification, dated 26th May, 1954 tlie State Govern- 
ment of Rajasthan purported to extend the period of 
**^”**^ appointment of that officer retrospectively with effect 
®u!p?' from 1st April, 1954. It was held that the period could 
japn^ not be extended retrospectively and the notification 
Lai. J would be valid only from the date of its issue. As such 
the proceedings before the Tribunal presided over by 
that officer from 1st April, 1954 to the date of this noti- 
fication were without jurisdiction. The same view was 
held in the subsequent Rajasthan case Kapoorchand v. 
State of Rajasthan (1). I am in respectful agreement 
with the principles laid down by the Rajasthan High 
Court in these cases. The notification, dated 18th Janu- 
ary, 1972 cannot, therefore, validly confer powers of the 
District Magistrate on Sri Kumaiyan, Additional District 
Magistrate retrospectively for the period from 18th July, 
1971 to SOtli November, 1971 Sri Kumaiyan as Addi- 
tional District Magistrate was not competent on 12th 
November, 1971 to entertain the notice of the intention 
to make no confidence motion against the petitioner, to 
take a decision by fixing the date, time and venue of the 
meeting for this purpose and request the District Judge 
to depute a civil judicial officer for presiding over that 
meeting. 

On behalf of the opposite-parties it was contended 
that Sri Kumaiyan was holding the charge of the district 
on 12th November, 1971 under an order dated 10th 
Not em Iter, 1971 passed by Sri Yogesh Chandra, District 
Magistrate, vide Annexure A-1 to the supplementary 
coimter-affidavit. This order reads as follows : 

"I shall (be) on casual leave on November 11 to 
15, 1971 as I have to go to Delhi. My address in 
Delhi shall be ll-Tyag Raj Marg, New Delhi and 
Telephone no. 872781. In the event of any emer- 
gency I can be contacted on this address, 

(1) A.I.R. 1962 Raj. 868. 
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During my absence Sri S L S. Kumaiyan, 

A.D M (E) shall hold charge of the District ” shuIT 

BSHARI LAL 

Sri S D. Misra, learned counsel for the opposite-parties, 
relied on a decision of this Court in Shw Dayal v State oj 

of U. P. (1) in which it was held that an officer who i 

succeeds temporarily to the chief executive administra- 
tion of a district and who is able to exercise all the powers 
and perform all the duties conferred and imposed by 
the Code of Criminal Procedure on a District Magistrate 
is a District Magistrate for the purposes of s. 87-A. In 
that case one Sri C. M L. Bhatnagar who was already 
posted as Additional District Magistrate, Jhansi and had 
been invested under s. 10(2) of the Code with all the 
powers of the District Magistrate under the Code as well 
as under any other law for the time being in force, was 
appointed by the State Government as an officiating 
District Magistrate under s 10(1) of the Code on the 
transfer of the permanent District Magistrate During 
this period when Sri Bhatnagar was officiating as District 
Magistrate he exercised all the poivers of the District 
Magistrate under s 87-A The objection raised in that 
case iv^as that since Sri Bhatnagar was only an officiating 
Disti'ict Magistrate he could not be deemed to be a 
District Magistrate within the meaning of s. 87-A This 
objection was rightly, if 1 may say so with all respects, 
repelled by the Bench Obviously, the distinction bet- 
ween an officiating and permanent District Magistrate is 
only for the purposes of conditions of service and service 
rules So far as statutory functions are concerned an 
officiating District Magistrate is as much competent to 
exercise those functions as a permanent District Magis- 
trate. In my opinion as indicated above even an Addi- 
tional District Magistrate fully empowered under s. 10 
(2) of the Code without his being appointed under s 10 
(1) of the Code as an officiating District Magistrate in 
the absence of the District Magistrate could exercise 

(1) A.I.R. 19B3 All. 664. 
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1973 tliese powers. That ruling does not obviously help the 
— opposite-parties. 

beham Lai. 'pjjg holding of temporary charge of the district by 
” V. Sri Kumaiyan during the casual leave of Sri Yogesh 
Chandra does not authorise him to exercise the powers 
of the District Magistrate under s 87-A. The District 
Lai, J- Magistrate does not possess any power to appoint any 
other ofl&cer, during his absence from duty, as a District 
Magistrate within the meaning of s. 10(1) of the Code or 
an Additional District Magistrate within the meaning of 
s. 10(2) of the Code, All that this order, dated IQth 
November, 1971 means is that during the absence of Sri 
Yogesh Chandra, District Magistrate, Sri Kumaiyan 
would remain in charge of the current duties of the 
office and if 'there was any emergency he could take 
necessary instructions from the District Magistrate him- 
self who had given his address in this order As held in 
Emperor v. Achhaibar Svngh (1) an officer on casual 
leave is not treated as absent from duty. As such on 
12'th November, 1971 the office of the District Magistrate, 
Kheii could not be deemed to be vacant within the mean- 


ing of s. 1 1 of the Code. Even if a different view is taken 
on this matter, under s. 11 the officer so succeeding 
temporarily to the chief executive administration of the 
district in consequence of the office of the District Magis- 
trate becoming vacant could exercise only the powers of 
the Distiict Magistrate under the Code and not under 
any otiier law for die time being in force. 


The learned counsel for the opposite-parties then con- 
tended that the receiving of a notice of intention to make 
no confidence motion under sub-s. (1), fixing up the date 
and time of the meeting under sub-s (3) and arranging 
with the District Judge for a stipendiary Civil Judicial 
Officer to preside over the meeting under sub-s. (4) of s. 
87-A are all routine matters which can be exercised 

(1) A I.R 1921 Oudh 163 
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on behalf of the District Magistrate by any other officer 
irrespective of the fact whether he himself was an em- 
poweied Additional District Magistrate or not, who 
was holding current charge of the district for the time 
being This contention of the learned counsel for the 
opposite-parties cannot be accepted In my opinion the 
above functions of the District Magistrate are statu- 
tory functions provided by the provisions of sub- 
ss (2), (3) and (4) which could not be delegated by the 
District Magistiate lo any other officer who was not 
otherwise competent to discharge those functions A 
similar view' was held by a learned Judge of this Court 
in Kishore Gosnoamj v District Magistrate (1) It was 
held in this case that s. 87-A (3) of the Act requires 
that the date and time of the meeting have to be ap- 
pointed by the District Magistrate and the manner of 
publication of notice has also to be determined by 
him, and that these matters cannot be left by him to any 
other authority If the District Magistrate has not 
applied his mind and taken a decision on these matters, 
there is a clear breach of the provisions of s. 87-A (3). 

I accordingly hold that the acts performed by Sri S. L. S. 
Kiimaiyan on 12th November, 1971 in relation to the 
no-confidence motion against the petitioner were with- 
out jurisdiction and the subsequent proceedings in 
consequence of those acts are also vitiated. In this 
view of the matter it is not necessary to consider whether 
Sri Mohar Singh who issued notices to the members on 
1st December, 1971 was also competent to exercise the 
poweis of the District Magistrate or not on that date. 

Il may, however be .stated that so far as Sri Mohar 
Singh is concerned he was duly appointed as Additional 
District Magistrate with all the powers of the District 
Magistrate under the Code and under any other law 
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for the time being in force under a notification, dated 
9th July, 1971 of which a copy is on the record. So 
there appears no flaw in exercise of the powers of Dis- 
trict Magistrate by Sri Mohar Singh under s. 87-A of 
the Act on 1st December, 1971 though these subsequent 
acts are also vitiated, as held above, in view of the 
eailier acts of Sri Kumaiyan bei|ng without jurisdic- 
tion. 

It is next contended on behalf of the petitioner that 
the witten notice of intention to move a motion of no 
confidence on the petitioner was not accompanied by 
a copy of the motion which it was proposed to make as 
required by sub-s. (2) of s. 87-A. The document that 
was delivered to Sri S. L. S. Kiimaiyan on 12th Novem- 
ber, 1971 by the opposite-parties nos. 7 to 14 reads as 
follows : 

“Subject — Notice for no-confidence motion 
against Sri Shyam Behari Lal President, M B. 
Mohamdi 
Sir, 

There is a strength of 15 members in Munici- 
pal Board Mohamdi, and we are the following mem- 
bers who are in majority, have lost our confidence 
in Shri Shyam Behari Lal President of M. B. 
Mohamdi 

It is, therefore, requested to please make neces- 
saiy arrangements, in this connection, as we want 
to pass motion of no-confidence against Shri Shyam 
Behari Lal President of Municipal Board, Moham- 
di, at an early date. 

Yours faithfully, 

We are ” 

On behalf of the opposite-parties it has been contended 
tliat it is a composite document which contains a writ- 
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ten notice of the intention to move a no-confidence as 
well as the next of the proposed motion of no-confi- 
dence If paragi’aph I had not been incorporated in this 
document and it had consisted of only the second para- 
graph it could be argued that it was only a notice of 
intention to move a no-confidence motion But the 
language of the first paragraph shows that the persons 
who signed that document who w^ere opposite-parties 
nos 7 to 14 liad unequivocally expressed that they 
formed the majority of the members of the Municipal 
Board, Mohamdi which consisted of fifteen members 
and that they had lost their confidence in the petitioner 
as President of the Boaid. It thus contains the next or 
at least the substance of the proposed motion. In my 
opinion it is a substantial compliance of the provisions 
contained in sub-s. (2) of s. 87A.- 

A copy of the notice that was issued by Sri Mohar 
Singh A. D. M. on 1st December, 1971 under sub-s. 
(3) is available on the record vide Annexure 1 to the 
writ petition. This notice gives a clear indication to 
the members about the date, time and the place of 
the meeting which was to be convened for considera- 
tion of the motion of no-confidence against the Presi- 
dent under the presidentship of Sri S K. Srivastava, 
Munsif, Kheri. In my opinion, this is a sufficient com- 
pliance of the requirements of sub-s (3) which does not 
in terms lay down that the notice should be accom- 
panied by a copy of the motion proposed to be moved 
at the meeting or by a copy of the written notice of 
intention received from the majority of the members. 
The same view was held by a Bench of this Court in 
Abdul Wajid v State of U. P. (1) which decided the 
special appeal agains-t the judgment of a learned Single 
Judge in Molvi Abdul Wajid v Stoie of U P. (2) It 

(1) A I R 1956 All 708 
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19^3 in a case of no-confidence motion against 

shuji the President, law does not require that full text of the 
K.IIUNDSAR 1 motion should be sent along with the notice. It is 
statc op enough that the substance of the motion is made known 
^ to the members in the notice circulated to them for 
tlie meeting to be held to consider the same. So this 
objection raised on behalf of the petitioner is without 
any merit 

The next objection of the petitioner that the motion 
for consideration of which the meeting was convened 
was not declared open for discussion and no 
discussion was actually held on this motion, does 
not appear correct. From the record of the pro- 
ceedings prepared by the Munsif Kheri who presided 
over the meeting it is clear ^at the motion was read 
out to the members but none of them wanted to speak 
on it The time-limit for discussion contained in sub- 
s (9) is the maximum time for which the discussion 
can continue. It does not, however, lay down that 
the voting should necessarily be held up for three 
hours even though none of the members wanted to en- 
ter in anv discussion on the motion 

The last objection raised on behalf of the petitioner 
is that the Presiding Officer did not take poll but 
allowed the members to vote by show of hands. No 
mode of voting has been presmbed by s. 87-A. It 
mav be pointed out that s. 43 provides that election of 
the President shall be by secret ballot If it 
was intended that the voting on a motion of no 
confidence under s 87-A should also be by a secret 
ballot, such a provision would have been made in that 
section. In the absence of any such provision it was 
in the discretion of the Presiding Officer to adopt any 
reasonable method of counting votes for and against 
the motion. The method of counting votes by show 
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of hands is one such method. It has been lepeatedly 
held by this Court in various decisions that it cannot 
be said that the right to demand a poll has become a 
common law m India as regards the larv of meetings. 
It IS not, therefore, necessary to insist upon a poll in 
every case and the matter may well be left to the disa'e- 
tion of the Presiding Officer Reference may be made 
to L. N Shukla v. State of U. P. (1), L S. Khare v 
State of U. P (2) and Molvt Abdul Wajid v State of 
U. P. (3). The record of the proceedings prepared by 
the Presiding Officer does not show that any objection 
was taken to open voting by show of hands. The alle- 
gation to the contrary contained in the petition is de- 
nied in the counter-affidavit filed by Sri B. R Misra 
on behalf of opposite-parties nos. 1 to 4. This objection 
is therefore without any merit. 


The writ petition is allowed. The proceedings 
oiiginatmg by a written notice of the intention to move 
a no-confidence motion against the petitioner handed 
over by opposite-parties nos. 7 to 14 to Sri S. L S. 
Kumaiyan on 12th November, T 971 and culminating 
in the motion of no-confidence being passed in the 
meeting convened on 13 th December, 1971 uder an 
order passed by the said Sri S. L. S. Kumaiyan, are 
quashed But in the circumstances of the case and 
having regard to the fact that the petitioner failed on 
several other points, the parties shall bear their own 
costs. 


Petition allowed. 


(3) 1967 ALT 416. 
(8) A.I.R. 1966 N.U.C. 1718 
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CIVIL MISCELLANEOUS 


Befoie Mr Justice J. S. Trtvedi, 

RAM DULAREY ... Pctituoner, 

1Q72 


Mu\, III 


UNION OF INDIA AND OTHERS 


Opposi te-parties. 


Railway Seivants (Discipline and Appeal) Rules, 1968, R. 
10(5; (i) {d.)— Compliance of— Finding af Inqunmg Auiho- 
)ily — Reasons when necessary by Disciplinary Aulhonly. 

Under r 10 the leasons aie necessary il the Disciphnaii 
Autliority disagrees with any findings of the Inquiiing Autho- 
iitj but in case where the Disciplinary Authority agrees with 
tile Inquiring 'Authority a statement to the effect that it agrees 
with tlie findings of the Inquiring Authority is sufficient com- 
pliance of r. 10(5) (tt). 

Union of India v. K. Rajappa Menon (1) relied on. 

Lajpal Rai Malholra v. Financial Advisor and Chief Ac- 
counts Officer, NoUhern Railway (2) and Union of India v. 
Sashi Bhushan Biswas (3) distinguished. 

Schedule 11 nos. 7, 8 and 9 — Show-cause notice — Issue 
of—Authonty competent to— Constitution of India Art. 311 


^ '1 he Disciplinary Authority defined m the lules is entitled to 
institute disciplinary proceedings only. Under Art. 311f2) 
Constituti^ of India as well the authority to show-cause can- 
not be different from the authority that is competent to im- 
pose the punishment. 

Writ Petition No 920 of 1970 under Art 226 of the Cons- 


B. C. Saxena for the petitioner. 

N. Banerfi, for the opposite-party no 2. 

Trivedi, J.-— Disciplinary proceedings were taken 
against the petitioner while he was holding the post of 
Assistant Permanent Way Inspector North-Eastern 
Railway. Charge-sheet under the signature of Assis- 
tont Engineer (West), Lucknow with the designation of 
discipinary authority was given to him. Annexure 1 

(1) AJ,R. 1970 S C. 748. (2) jg7Q a L T 

(8) AIK 1970 Cal. 646 
•While sitting at Lucknow. 
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to the writ petition is the true copy of the memorandum 
accompanying the charge-sheet. A detailed explana- ram 
tion to the charges denying the allegations was made 
by the petitioner. The petitioner also claimed a per- 
sonal hearing. The Divisional Engineer appointed 
Assistant Engineer |(East) Lucknow Junction as the 
Inquiring Ofi&cer. The Inquiring Officer submitted 
his report on February 16th, 1970. A show-cause 

notice Annexure 7 to the affidavit was then given by 
the Divisional Engineer proposing the punishment of 
removal from service. The petitioner has come to 
this Court under Art. 226 of the Constitution of In- 
dia for quashing the aforesaid show-cause notice. On 
the ground that (1) the punishment authority has not 
given its independent finding on each charge and the 
show-cause notice, therefore, violates sub-cl. 5 of r. 10 
of the Railway Servants (Discipline and Appeal) Rules, 

1968 (hereinafter referred to as the Rules), and (2) the 
apointing authority of the petitioner was Chief En- 
gineer, Gorakhpur and the show-cause notice by the 
Divisional Engineer is bad on that account. The op- 
posite-party has contested the claim and has contended 
that the show-cause notice does not violate r. 10 of the 
Rules. It is further contended that the rules envisage 
two distinct authorilies-appointing authority and the 
disciplinary authority and the procedure and the action 
up to the stage of show-cause notice under the rules can 
be taken by the disciplinary authority. His contention 
is that the final order of dismissal or removal only 
is envisaged by the appointing authority who will be 
the dismissing authority. R. 6 enumerates the penal- 
ties and removal from service is described as major 
penalty at item (viii). Sub-cl. (2) to r. 8 authorises the 
disciplinary authority to initiate proceedings against 
any railway servant for the imposition of any of the 
major penalties specified in ds. (v) to (ix) of sub-r. (1) 

16 AD 
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or r. 6 notwithstanding that such disciplinary author- 
ity is not competent to impose the said penalties. R. 
9 prescribes the procedure for imposing major penal- 
ues. R. 10, sub-cl. {5) (i) (a) reads as under: 

“If the disaplmary authority, having regard to 
Its findings on all or any of the articles of charge, 
is of the opinion that any of the penalties specifi- 
ed in ds. (v) to (ix) sul>r. (1) of r. 6 should be 
imposed on the- railway servant, it shall — 

(a) furnish to the railway servant a copy of 
the report of the inquiry held by it and its 
findings on each artide of charge, or, where 
the inquiry has been held by an inquiring 
authority, appointed by it, a copy of the re- 
port of such authority and a statement of its 
finduigs on each artide of charge together 
with brief reasons for its disagreement, if any, 
with the findings of the inquiring authority.” 

The show-cause notice, Annexure 7 given to the peti- 
tioner is as imder — 


“Shri Ram Dularey, A. P. W. I/Aishbagh, son 
of Shri Jagdeo is informed that the Officer appoin- 
ted to enquire iruto article of charges framed 
against him has submitted his report A copy of 
the report o£ the enquiry officer is endosed. 

On a careful ccHttsideration of the report and in 
particufe of the condusion peached in respea of 
the artides of charges framed against Shri Ram 
Bularey, A. P. W. L/Aishbagh, son of Shri Jag- 
deoj the undersigpied agrees with the findings of 
the Inq^ €)fficer and holdsf that the artide of 
chargor is proved. The undersigned has, there- 
for®, provisionally come to the conclusion that 
^ Ram Dularey, A. P. W. I./Aishbagh, son of 
Shn Jhgtfeo* is not a fit pawn to fre retained in 
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service and that he should be removed from ser- 
vice of A, P. 'W. I, Shxi Ram Dularey, A. P. W. I. 
son of Shri Jagdeo is hereby given an opportunity 
c£ showing cause against the action proposed to be 
taken. Any representation which he may make 
in that connection will be considered by the 
undersigned. Such representafion, if any, should 
be made in writing tdiich must be based only on 
the evidence adduced during the enquiry and sub- 
mitted so as to reach die undersigned not later 
than ....’* 

The show-cause notice is signed by Sri M. S. A. Rao, 
Divisional Engineer, N. E. Railway, Lucknow as Dis- 
ciplinary Authority. 

Learned counsel for the petitioner contends ^that 
the show-cause notice is bad because it lacks any state- 
ment of the findings of the Disciplinary Authority. 
According to him it was obligatory on the Disciplinary 
Authority to give its own independent finding and the 
expression that he agrees with the finding of the In- 
quiring Ofl&cer is not sufficient compliance of r 10(5) 
(i) (a). Before October, 1968, the railway employees 
were governed by the Discipline and Appeal Rules for 
Railway Servants and the language of r. 10 was simi- 
lar to para 1713 of those rules. Reliance has been 
placed by the petitioner in support of its contention 
on Lajpat Red Maffiotra v. Financial Advisor and Chief 
Accovmts Officer Northern Railway (1) where it was 
laid down that r. 1713 is manebtory and contains very 
salutary principle and is not meant to be mere cere- 
mony The facts of that case, however, were that the 
punishing authority did not at all apply its mind to 
the matter and dittoed the finding of the Enquiry Com- 
mittee. There was no indication even in the show- 


1973 

!Ram 

Dularby 

V. 

Union or 
Indu 

Tnvedi, J 


a) 1970 AXJ. 1095, 



1972 


Ram 

V, 

Union op 
India 


Trivedi, J. 


124 THE INDIAN tAW REPORTS XWI2 

cause notice issued in tfiat case that' the authbrity issu- 
ing show-tause notice had agreed with the finding of 
the Inquiring Officer. The facts of that case are, there- 
fore, distinguishable from the facts of the present case. 
Union of India Sashi Bhuihan Biswas (1) was also a 
case where £he findidgs 'of the Inquiring Officer were 
not examined by the punishing authority and in that 
context it was laid down that — 

“R. 1713 is mandatory. It goes beyond the re- 
quirements of Art 311 (2) of the Constitution 
•and requires the punishing authority to apply his 
mind to the materials on the record over again 
even where "he may agree with the findings of the 
Inquiry Officer. Where the punishing authority 
does not ecamine the findings of the Inquiry Offi- 
cer upon which the employee was found guilty 
and does not record his own findings separately on 
the charges, his order gets vitiated for non-compli- 
ance with r. 1713.” 

There can be no dispute that the Disciplinary Author- 
ity before issuing a show-cause notice has to apply its 
mind to the findings of the Inquiring Officer. In 
Union of India v. K Rafappa Menon (2) while con- 
sidering the language of R. 1713 it was laid down by 
their Lordships of the Supreme Court that — 

"R. 1713 does not lay down any particular form 
or manner in which the disciplinary authority 
should record its finding on each charge. All that 
the Rule requires is that the record of the en- 
quiry should be considered and the disciplinary 
authority should proceed to give its findings on 
each charge. This does not and cannot mean 
that it is obligatory on the disciplinary authority 
to discuss the evidrace and the facts and circums- 
(1) A I.R 1970 Cal. 646. {% A,I.R. 1970 S.C. 748. 
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tances established at the departmental enquiry in 
details and write as if it were an order or a judg- ium 
ment of a judicial tribunal. Dm^ 

Union o» 

Where the disciplinary authority after giving 
consideration to the record of the proceedings of Trivedi, j. 
the departmental inquiry agreed wi^ the findings 
of the Enquiry Officer that all the charges men- 
tioned in the charge-sheet had been established, 
it meant that he was affirming the fin d ings on each 
charge and that fulfils the requirement of the Rule. 

The Rule after all has to be read not in a pend- 
antic manner but in a practical and reasonable 
way.” 

The relevant portion in the show-cause notice which 
was before their Lordships of the Supreme Court was 
in these words — 

“I agree with the findings of the Inquiring Offi- 
cer that all the charges mentioned in the charge- 
sheet had been established.” 

Under r. 10 the reasons are necessary if the disci- 
plinary authority disagrees with any findings of the 
Inquiring Authority but in a case where the disdpli- 
naiy authority agrees with the Inquiring Authority a 
statement to the effect that it agrees with the findings 
of the Inquiring Authority is sufficient compliance of 
r 10(5)(fl). The contention of the petitioner, there- 
fore, that the show-cause notice was bad for non-com- 
pliance of r. 10(5)(a) has no force. 

The next contention of the learned counsel for the 
petitioner that the show-cause notice was not given by 
an authority competent to dismiss or remove the peti- 
tioner has force Sch, II to the Rules describes the 
various authorities competent to take disciplinary 
action in respect of non-gazetted staff. Under serial 
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1973 nos. 7, 8 and 9 which deal with the removal of service, 
Ram compulsory retirement and dismissal from service, the 
dol^ authority to inflict such type of punishment is shown 
as appointing authority or any other higher authority. 

Mr. Banerji, learned counsel for the opposite-parties 

has contended that while the appointing authority may 
be competent to pass an order (rf removal, the notice 
to show-cause could be issued by the disciplinary 
aothorify. I am imable to accept this submission of 
the learned counsel for the opposite-parties. The pur- 
pose of the show-cause notice is that the punishing 
authority after examining the findings of the Inquiring 
Officer has to decide the gravity of the charge and the 
quantum of the punishment. The quantum of punish- 
ment on the fects and findings of each case has to de- 
pend on the satisfaction and opinion of the punishing 
authority. The disciplinary authority defined in the 
rules is entitled to institute disciplinary proceedings. 
Only under Art. 311(2), Constitution of India as well 
the authority to show-cause notice cannot be different 
from the authority that is competent to impose the 
punishment. In the instant case Annexure 10 to the 
affi^vit is the copy of the order of appointment, and 
Chief Engineer, Gorakhpur happens to be the appoint- 
^ authority. The Divisional Engineer was, there- 
fore, not competent and had no jurisdiction to issue 
a show-cause notice against the petitioner. 

The order is not challenged on any other ground. 

Bot Ae reasons given above this writ petition has 
to be allowed and is accordingly allowed with costs. 
The show-cause notice dated 27th April, 1970 An- 
nexure 7 to the affidavit is quashed. 


Petition allowed. 
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CIVIL REYISICN (F. B.) 


Before Mr. Jv^tice Dwtvedt, Mr. Justice S. Chandra, 
Mr. Justice R. L. Gulati, Mr. Justice H. Swarup, 
Mr. Justice H. N. Seth, Mr. Justice Gopi Nath and 
Air. Justice K. N. Seth. 

MAHABIR PRASAD ... Applicant, 

V, 

PEER BUX AND others Respondents. 

Stamp Act, 1889, s. 2(5)(a) Sch. I-B, Art. 15 — Agreement or 
a Bond — Document representing an agreement to sell — No 
promise to pay back the advance, money — Document unattest- 
ed — Not a bond, but an agreement. 

■Where the document read as a ^vhole represents a transaction 
of an agreement to sell a commodity and an advance payment 
of Its price; one of the terms of the transaction being that 
m default of supplying the agreed quantity the executant 
will pay damages at a certain rate and there was no express 
pronaise to pay back the advance price in case of default and 
the document was not attested; held; that such a document 
would be chargeable to stamp duty as an agreement and not 
as a bond. 

Reference by the Board of Revenue N. W. P. under Act I 
of 1879 (1) overruled. 

Civil Revision No. 684 of 1969 against the order of 
J. S. Srivastava, Insolvenq^’ Judge, Moradabad, dated 
l'2th February, 1969. 

S. P. Gupta, for the Applicant. 

Krishna Sahai, for the Respondent. 

S. CaitNDRA, J, : — ^This seven Judge Full Bench has 
been, constituted to consider the five Judge Full Bench 
decision of this. Court in I, L. R. 2 Allahabad, 654 (Re- 
ference by ‘the Board of Revenue, N. W. P.) 

Mohabir Prasad, the applicant, made an application 
under s. 9, Provincial Insolvency Act, for declaration 
of Peer Bux, Opposite-party no. 1, as an insolvent. It 

(1) LL.R. a AU. 684. 
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im was alleged that Peer Bux had borrowed a sum of 
Rs. 4,000 from the applicant on January 17, 1967. 
He had agreed to supply 50 quintals of Rab at Rs.80 
P BBR W pgr quintal in lieu of the borrowed sum. It was also 
s. Chandra, agreed that m case of default Peer Bux would pay to 
the applicant the amount of profits at 50 per cent by 
way of damages. The transaction was evidenced by a 
deed of agreement and a receipt both dated January 
17, 1967. Peer Bux did not supply the Rab as agreed 
and a sum of Rs. 4,000 was due from him. He had 
committed an act of insolvency by transferring his pro- 
perty. 

On the deed of agreement, dated January 17, 1967, 
being produced in Court, Peer Bux filed an objection 
stating that the document was a bond and was inad- 
missible in evidence for lack of suflEcient stamp duty. 
The learned Insolvency Judge upheld the objection. 
According to him the document was a bond. The 
applicant was directed to make good the deficiency in 
stamp duty and to pay the prescribed penalty. Aggri- 
eved, the applicant came to this Court in revision. 

At the hearing of the revision reliance was placed 
upon a 5 Judge Full Bench of this Court in Reference 
by the Board of Revenue, "N, W. P. (1) in support of 
the view taken by the learned Insolvency Judge. On 
behalf of the applicant it was urged that this Full 
Bench decision has been doubted in a number of sub- 
sequent decisions of this as well as other High Courts. 
The learned single Judge hearing the revision felt that 
it was desirable that the question be considered by a 
larger Bendi. His opinion was endorsed by a Division 
Bench. 

The document in question states that Peer Bux pro- 
mises to sell 50 quaintals of Rab at the rate of Rs. 80 
( 1 ) I.L.R. a AU. 6S4 
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per quintal to L. Mahabir Prasad. He has received 

Rs. 4,000 as an advance towards the price. He agrees 

that he will supply the Rab by March, 1967. In case 

of default in making tire supply, he will pay 50 per 

cent of the profits by way of damages The document 

was unattested. 

* 

Read as a whole the document represents a transac- 
tion of an agreement to sell Rab and an advance pay- 
ment of its price. One of the terms of the transac- 
tion was that in default of supplying the agreed quan- 
titv of Rab the executant will pay damages at >the rate of 
50 per cent of the profits. In the document there is 
no express promise to pay back the sum of Rs. 4,000 
which he had received as the advance price, in case the 
Rab was not supplied. 

The question is whether this document is a bond or 
merely an agreement, within meaning of the Stamp 
Act. 

S 2(5) of the Stamp Act defines a ‘bond’ to include — 
“(a) any instrument whereby a person obliges 
himself to pay money to another, on condition that 
the obligation shall be void if a specified aa is per- 
formed, or is not performed, as the case may be; 

(b) any instrument attested by a witness and not 
payable to order or bearei', whereby a person obli- 
ges himself to pay money to another; and 

(c) any instrument so attested, whereby a person 
obliges himself to deliver grain or other agricultural 
produce to another.” 

The document before us is unat/:ested. So it is out- 
side the purview <rf ds. (b) and (c) Cl. (a) requires 
an obligation to pay money subject to the condition 
that the obligation shall be void if a specified act is 
performed or is not performed. The transaction ought^ 

17 AD 
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to relate to so conditioned an obligation. The primary 
or the principal covenant ought to be to create an 
obligation to pay money defeasible on the happening 
of the specified event. Cl. (a) will not be applicable 
to a transaction where the obligation to pay money 
arises as a consequence of the commission of a breach 
of some other obhgation. This clause will not apply 
where the obligation accrues on the non-performance 
of some stated act, because on the language of cl. (a), 
on the non-performance of the specified act the obliga- 
tion to pay money is to become void, not become en- 
forceable. The sequence of events stipulated in cl. 
(a) cannot be reveised in order to bring an instrument 
within its purview. 


In the present case the obligation to pay money (in 
the form of 50 per cent of profits) was to arise if Peer 
Bux defaulted in supplying the agreed quantity of Rab. 
The agi cement between the parties was that he will 
.supply the Rab In default he shall be obliged to pay 
money. The term providing for the consequence of 
default 'Was not the principal covenant between the 
parties. It was a penalty clause which came into ope- 
ration if the principal obligation was violated. The 
intention of the parties was not that if the Rab was 
supplied the obligation to pay money would as its con- 
sequence -become void; in that event the obligation 
would not accrue or arise at all. 


A bond defined in s. 2(5) of the Stamp Act is 
assessable to duty under Art. 15 of Sch. I-B of the Act. 
Under it the prescribed stamp duty is on a graduated 
scale depending upon the amount or 'value secured. 
^Tiere ^e amount or value secured does not exceed 
Rs. 10 the stamp duty is 35 naye paise.' The duty in^ 
creases with every slab of the amount or value secured 
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by the bond, the last slab being for every Rs. 500 or 
part thereof in excess of Rs 1,000 the duty is Rs.ll 25 
Read in the light of Art. 15 the definition of 
‘bond’ in s 2(5) must mean an obligation to pay an 
ascertained sum of money. The phrase “a person 
obliges himself to pay money to another” ought to 
refer to an obligation to pay a stated or ascertained 
sum of money. The obligation in the present case was 
to pay 50 per cent of the profits. When the bond was 
executed no fixed amount of money could be said to 
have been agreed as payable. In this view also the 
instrument in question could not be chargeable to duty 
as a bond under Art. 16. 

Art. 15 applies to a bond as defined in s. 2(5) and, 
infer alia, not othenvise being provided for by the 
Act. Art 34 provides for an indemnity bond. For it 
the stamp duty payable is the same as on a security 
bond under Art. 57. Art. 57 provides for a security 
bond executed by way of security for the due execution 
of an office, or to account for money or other property 
received by virtue thereof, or executed by a surety to 
seaire the due performance of a contract or the due dis- 
charge of a liability Obviously, it refers to a transac- 
tion where the principal engagement is of the kind 
mentioned in this article. That apart, the mode of 
calculating the proper stamp duty is, under d. (a); 
when the amount secured does not exceed Rs. 1,000 
the duty is assessable as in the case of a bond under 
Art 15, for the amount secured. Cl. (b) provides for 
“any other case” and for it, there is a fixed stamp duty. 
Thus a document of the nature of a security bond is 
assessable to a fixed duty, where the amount or the 
value secured is not ascertained. Art, 15, however, 
does not provide for a bond where tie amount or 
value secured is not ascertained. 


1973 


Mahabir. 

Prasad 

V, 

Peer Bux 
J, Chandra, 

j. 



132 


THE INDIAN LAW REPORTS 


[1972 

The obligation to pay money in the present case is 
contained in the penalty clause which comes into ope- 
ration on breach of the principal covenant to supply 
the Rab To such a penalty clause s 74 of the Contract 
Act is applicable. S. 74 provides — 

“When a contract has been broken if a sum is 
named in the contract as the amount to be paid 
in cRse of such, breach, or if the contract contains 
any other stipulation by way of penalty, the party 
complaining of the breach is entitled, whether or 
not actual damage or loss is proved to have been 
caused thereby, to receive from the party who has 
broken the contract reasonable compensation not 
exceeding the amount so named or, as the case 
may be, the penalty stipulated for ” 

Niamatullah, J in Mohinddin v. Mst. Kmhmiro (1) 
held— 

“Parties to every contract containing a stipula- 
tion by way of penalty have rights and are subject 
to obligations mentioned in s. 74, which are part 
and parcel of every such contract which should be 
deemed to include a proviso, imported by s. 74, to 
the effect that the party complaining of the breach 
is entitled to reasonable compensation not exceed- 
ing the penalty but is not entitled to enforce the 
penalty stipulated for in the contract.” 

In law the contract in the present case will be deemed 
to be that on Peer Bux not supplying the agreed quan- 
tity of Rab the applicant was entitled to reasonable 
compensation not exceeding the stated amount, namely 
not exceeding 50 per cent of the profits. ' So constru- 
ed the transaction between the parties provided to the 
applicant a remedy by way of suing for compensation 
for breach of contrkt. In the. case of a bond, the 

(1) AIR 1933 All 262 (F.B.) 
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remedy is to recover the sum named in the bond. If im 
the bond is conditioned on the performance of some MiHtMii 
convenant, the person recovers the actual damage 
which he could prove that he has sustained. The Bux 
point is that in either case, as Garth, C. J. put it in s. chMdia. 
Gisborne and Co. v. Subal Bowri (1), “not only is the 
bond a contract of a diflEerent form and nature from a 
convenant with a penal clause, but the remedy upon it, 
and the amount recoverable for the breach of it, is also 
different.” This is corroborated by the provisions of 
the Limitation Act Cl. (d) of s, 2 of the Limitation Act, 

1963, gives the definition of ‘bond’ in terms identical 
with cl. (a), s. 2(6) of the Stamp Act. Art. 27 provides 
for a suit for compensation for breach of a promise to 
do anything within a specified time. The prescribed 
period of three years begins to run where the 
time specified arrives. Arts. 28 and 29 pro- 
vide for a suit on a simple bond depending upon whe- 
ther a day is specified for payment or not. The time 
of three years begins to run on the day so specified or 
the date of executing the bond. The position is the 
same under the Limitation Act, 1908 It will be seen 
that the cause of action for a suit on a bond accrues 
on an occasion diffeient than the cause of action for a 
suit for compensation for breach of a promise. This 
also tends to show that the obligation to pay money as 
penalty for breach of a covenant is not within the pur- 
view of the difinition of ‘bond’ in cl. (a) of s. 2(6). In 
my opinion the document before us was not a bond 
within meaning of s 2(5)(a). It was chargeable to duty 
as an agreement. 

For the opposite-party reliance was placed upon the 
Full Bench decision of this Court in Reference by the 

(1) I L.R 8 Cal. 284 (286). 
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Board of Revenue, N. W. P., under Act 1 of 1879 (1). 
In that case by the sixth clause of the instrument one 
party to the instrument bound itself in the event of any 
breach on the part of that party in the observation or 
performance of any of the conditions of the instrument, 
to pay the other party thereto a penalty of Rs. 6,000 
Oldfield^ J. (Pearson, Spankie and Straight, JJ. con- 
curring) observed — 

“No part of this instrument except, clause six 
comes within the meaning of a bond as defined in 
the Stamp Act. I look on the main clauses as 
only evidence of a contract between contracting 
parties in respect of the lease or sale of a right of 
manufacture and vend of spirits, and so far the ins- 
turment is subject to stamp duty as an agreement 
under Sch. I, no 5(c).'’ 

The learned Judge then held — 

“I agree with the Board that the words in the 
definition of bond in the Act ‘on condition that 
the obligation shall be void if a specified act is per- 
formed, or not performed, as the case may be,’ 
refer to the obligor, and it is the obligor and not 
the obligee on whom the performance or non- 
performance of the specified act is incumbent. 
Clause 6, however,, meets the requirements of 
the definition of bond’, the obligors therein bind- 
ing themselves to pay a penalty of Rs. 6,000 on 
failure by them to copaply with the conditions of 
the contract, and the instrument will be subject 
to duty accordingly under the provisions of s. 7 of 
the Act.’’ 


(1) I L R a All. 664 
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Oldfield, J. construed the definition of ‘bond’ as if its 
provisions could be read inversely. 'That course, in mahamr 
my opinion, is not legitimate. It is true that the per- ». 
formance or non-performance of the specified act is in- 
cumbent upon the obligor, but the accrual of the obli- ^ 
gation to pay money should precede the performance 
01 non-performance of the specified act. Upon the per- 
formance or non-performance of the specified act the 
obligation should become void In the case of a pen- 
alty clause the position is just the reverse. In my 
opinion, the majority view does not, with respect, lay 
,down the law correctly Stuart, C. J. in his minority 
opinion held that the sixth clause was not a bond but 
an agreement. 

The ratio of the majority opinion in this case rvas 
doubted by another Full Bench of this Court in the 
matte) of Gajraj Singh (1) and also in Sunder Lai v. 

Thaku) Gandharp Smgh (2). The Calcutta High 
Court in the case of Gisborne ir Co. (3), differed fi'om 
the majority opinion and agreed with the minority view 
of Stuart, C. J. The Madras, Rangoon and Nagpur 
High Courts [Madras Railway Co v. Rust (4), Yeo Eng 
Piua V. Chetti Firms, (5^, Collector of Rangoon v. Mmmg 
Aung Ba (6), Collector of Nimar v. Lakhmichandsa (7)] 
have also disagreed with the majority view expressed 
in I.L.R. 2 Allahabad 654. In my view, the consen- 
sus of opinion in the country lays down the correct 
law. 

I would hold that the document in question before 
us was not chaigeable to duty as a bond but as a sim- 
ple agreement. 

(1) I L R 9 All. 686. (2) I.L.R 12 Luck 131 

(3) I.L R. 8 Cal. 284 (4) I L R. 14 Mad. 18. 

(5) 4 I C 298 (6) 83 I.C. 920 

(7) A.I R. 1927 Nag. 70. 
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1973 In the result, the revision succeeds and is allowed 
mTha'm with costs. The order of the learned Insolvency Judge 
dated February 12, 1969 is set aside and it is direct- 
^ ed that duty and penalty is assessable on the document 
in question on the basis that it was a simple agree- 
ment. 

Revision Allowed. 
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Before Mr Justice R. S. Pathak 
UNION OF INDIA Petitioner, 

V. 

B K. OJ'HA AND ANOTHER RESPONDENTS. 

TthHuti Railways Act, 1890, ss. 82-A and 82-J and Railway 

Accident Compensation Rules, r. 6 — Power of Claims Com- 
missioner to award compensation for personal injury 

Where the Claims Commissioner found that the claimants 
had suffered pain and suffering because of the injuries receiv- 
ed on account of railway accident he had powers conferred 
upon him by the Statute and tlie Rules to award compensa- 
tion 

Railway Accident — Loss of cash — Compensation payable 

If It can be established that the loss of currency notes was 
due to railway acadent, dearly compensation is payable. 

Civil Miscellaneous Writ Petition no. 1645 of 1970 
connected with' Writ Petition no. 1194 of 1970. 

Lai Ji Svnha, for the Petitioner 

R S. Pathak, J. : — ^This and the connected writ peti- 
tion have been filed by the Union of India against the 
order of the Claims Commissioner in compensation pro- 
ceedings under the Indian Railway Act. 

In Writ Petition no, 1645 of 1970 the foots are these 
— On the night between June 20 and 21, 1969 the 

6-Down Allahabad — 'GoiRkhpur Express met with' an 
accident resulting in the death of some persons and in- 
juries to others. A Claims Commissioner was appoint- 
ed by the Central Government under s. 82-B of the 
Indian Railways Act. The first respondent, B. K. Ojha, 
made an application for compensation under s. 82-C of 
the A'Ct claiming that he was one of the injured persons 
and alleging that in consequence of the accident he had 

18— AD 


1973 

January, 26. 
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received bodily injuries and that he had to be treated 
in the hospital for a number of days The application 
was opjiosed by the petitioner. On 23rd February, 
1970 the Claims Commissioner made an order holding 
that the claimant had proved that he had suffered seri- 
ous injury and great pain and suffering, including men- 
tal suffering, on which account he was entitled to Rs. 
3,000 as compensation, that he had also suffered a loss 
of goods and cash for which he was entitled to compen- 
sation in the sum of Rs. 1,000 and he had been .on medi- 
cal leave from 21st June, 1969 to 18th August, 1969 
which resulted in loss of salary for whidi the compensa- 
tion should be Rs.766. Accordingly, he awarded Rs. 
4,765 as compensation. 

In Writ Petition no. 1194 of 1970, which arises out of 
proceedings in respect of the same railway accident, the 
first respondent Mool Chand, filed an application for 
compensation alleging that he was one of the injured 
persons and that besides bodily injuries he had suffered 
loss of cash and goods. This claim was also opposed by 
the petitioner. The Claims Commissioner made an 
order, dated 5th January, 1970 awarding Rs.3,000 on 
account of pain and suffering brought about by the 
claimant’s injury and loss of earnings, a sum of Rs.5,000 
as compensation for loss of cash and a sum of Rs.l80 on 
account of loss of goods. 


Learned counsel for the petitioner has raised two con- 
tentions. One contention is that there was no jurisdic- 
tion in the Clauns Commissioner to award compensa- 
tion for pain and sufferir^ and loss of salary or earnings, 
and the o^er is that the loss of cash and goods cannot 
be immediately or directly attributed to the railway 
accident. 


S. 82-A of the Act provides for compensation payable 
by the railway administration in the event of a railway 
accident: 


for loss occi^ioned by the death of a passenger 
ying as a result of such accident, and for personal 
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(2) In case of a partial disablement arising out of 
an injury not specified in Part II of the Schedule 
such' percentage of 'the compensation payable in the 
case or a total disablement as is proportionate to 
the loss of earning capacity permanently caused by 
‘the injury, shall be payable. 

(3) The amount of compensation payable in res- 
pect of injuries causing temporary disablement, 
total or partial, or of injuries resulting in pain and 
suffering without causing any disablement, shall be 
such as the Claims Commissioner may, in all the 
circumstances of the case, determine to be reason- 
able: 

Ihovided that such compensation shall in no case 
exceed 3/5th of the amount prescribed for total 
disablement in Part I of the Schedule: 

Pr^Htided that where more than one injury is 
caused by the same accident compensation shall be 
payable in respect of each injury but so that the 
aggregate amount of compensation does not exceed 


injury and loss, destruction or deterioration of ani- 
mals or goods owned by the passenger and accom- 
panying the passenger in his com'partment or on the 
train, sustained as a result of such accident.” 

S. 82-J empowers the Central Government to make rules, 
and sub-s (2) contemplates that the rules may provide 
for “the nature of the injury for which' and the rates at 
which compensation shall be payable”. The Railway 
Accident Compensation Rules have been framed under 
s. 82-J, and r. 6 thereof provides: 

“6. Amount oj Compensation — (1) The amount 
of compensation payable in respect of death or for 
injuries causing partial disablement or total disable- 
ment shall be at the rates set out in the schedule. 
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the amount which would have been papable if a 
total disablement had resulted from such injuries: 

Provided further that where compensation has 
been paid for any injury which' is less than the 
amount which would have been payable as compen- 
sation if the injured person had died and that per- 
son subsequently died as a result of the injuries, a 
further compensation equal to the difference bet- 
ween the amount payable and that already paid 
shall become payable.” 

R. 7 provides — 

"Compensation for loss of goods and animals — 
Compensation for loss, destruction or deterioration 
of goods or animals shall be paid to such extent as 
the Commissioner in the circumstances deems rea- 
sonable, provided that such compensation together 
with any compensation payable for personal injury 
shall not, in respect of any one person exceed the 
limit specified in sub-s (2) of s. 82-A.” 

The first question is whether the Claims Commission- 
er had power to grant compensation for pain and suffer- 
ing. R. 6 provides for the compensation payable in 
respect of death, injuries ■causing total disablement or 
partial disablement, and injuries resulting in pain and 
suffering without causing any disablement. It is clear 
•that if the claimant suffers injuries whi'ch result in pain 
and suffering he is entitled to compensation That is 
covered by r. 6(3) It is also covered by s. 82-A which 
speaks of compensation for personal injury. When 
the Claims Commissioner found that the claimants in 
the present cases had suffered pain and suffering because 
of the injuries received on account of railway accident 
and awarded compensation therefor, he did no more 
than exercise the powers conferred upon him by the 
statute and the rules. The contention of the petitioner 
to the contrary is rejected, 
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The next contention is that the claimants were not 
entitled to compensation on account of the cash lost by 
them It is said that the loss of cash cannot be attributed 
to the railway accident. I have been referred to Secre- 
tary of State V. Gokul Chand (1). The learned Judges 
held in that case that loss of currency notes could not be 
regarded as a pecuniary loss to the estate of the deceased 
under s. 2 of the Indian Fatal Accidents Act, 1855 be- 
cause the loss was only remotely connected with the 
wrongful act and the injury caused by it It seems to 
me that the decision has no application That Act was 
enacted in order to provide compensation to femilies for 
loss occasioned by the death of a person caused by an 
actionable wrong. The actionable wrong contemplated 
by that Act is not necessarily identifiable with the sub- 
ject-matter of s. 82-A of the Indian Railways Act. S. 
82-A speaks of railway accident by collision between 
trains in all cases, whether or not -there has been any 
wrongful act, neglect or default on the f>art of the rail- 
way administration. The wrongful act, neglect or de- 
fault on the part of 'the railway administration is not the 
“raison D’etre" for the payment of the compensation. 
It is the railway accident which produces the death or 
injury for which compensation becomes payable. The 
railway accident may be due to any reason whatsoever 
It may be due to a wrongful act, neglect or default on 
the part of the railway administration. It may be due 
to entirely fortuitous circumstances It is the railway 
accident which is the immediate cause of the injury, 
and if it can be established, as it has been found in the 
present case, that the loss of currency notes was due to 
the railway accident, clearly compensation is payable 
The second contention of the petitioner also fails. 

No other point has been pressed before mq. 

The writ petitions fail and are dismissed with costs 

Writ Petitionis dismissed. 

(1) AIR. 1926 Lahore 636. 
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Before Mr. Justice G. C Mathur^ Mr. Justice A. K. 
Kirty and Mr. Justice H. N. Seth 
TRIAMBAK PATI TRIPATHI . . Petthoner, 

V. 

BOARD OF HIGH SCHOOL AND 
INTERMEDIATE EDUCATION . , . Respondent. 


Natural Justice— principles — Quasi-judicial principles 
to be observed by the Authority — Can evolve its own rules — 
The essential principles of natural justice that one to be 
observed by an authority dealing with the cases in quasi- 
judicial manner are as follows: 


(1) The person whose rights are to be affected must be given, 
notice of tbe case or the charges which he has to meet; (2) he 
must be given an opportunity to make a representation and to 
explain the allegation made against him and to have his say 
in the matter; Md (3) the authority conducting the proceedings 
must not be biased and should act in good faith. 

The first two principles imply that the person proceeded 
against must be informed about the material on the basis of 
which allegations made against him are founded so 'that he 
may have an opportimity of explaining them and putting 
forward and substantiating his own version. It is open 
to the authority concerned to evolve its own procedure 
for acquainting the person concerned with charges and material 
on whidx they are founded and also for affording him an op- 
^rtunity of explaining those charges and putting forward 
his case. The procedure will vary with the facts, circumstan- 
ces and nature of the case, constitution of authority dealing 
with It and the rules under which it functions 


intermeaiate 


examination Act, 1921 — 'Examination Com- 

is not required to give personal hearing to candidates 
Enquiry Committee obtaining explanation is an ample 
opportumty^Copy of report need not be given to candidate^ 
Intermediate Education Act nor the Rules and 
thereunder require the Examination Ck>m- 
candidate. There is no 
not on7 JT hearing. Personal hearing is 

?mti« ^ * necessary requirements of principle of natural 


merit rm^r T<rX , -J ■’ para ^Cr-^Funish- 

posed irnnishmenr to show-cause against pro- 

posed pumshmeM-No molatxon of Rules of naturl justice. 
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Rules of natural justice do not require, as do the provisions 
of Art 311 of the Constitution, the giving an opportunity to 
show-cause against the proposed punishment, they merely re- 
quire the affording of an opportunity to explain or meet the 
charges or allegation levelled against the person concerned 

Prabhat Kumar v Board of High School and Intermediate 
Education, U. P (jl) over-ruled 

Civil Miscellaneous Writ no 504 of 1972. 

S R. Misra, for the Petitioner 

S. C., for the Opposite-party. 

H, N, Seth, J.: — The petitioner Triambak Pati Tri- 
pathi was a candidate for the High Schoo'l Examination 
of the Board of High School and Intermediate Educa- 
tion, U. P. (hereinafter referred to as the Board) held 
in the year 1971. He appeared in ’that examination as 
a regular student of Belpur Higher Secondary School 
from tile Higher Secondary School Kempiarganj Centre. 
On receipt of a complaint that there was mass copying 
at that Centre, the examiners concerned were alerted 
and were required to evaluate the answer books care- 
fully and to report if there was any indication of use of 
unfair means by the candidates appearing at that Centre. 
The examiner of Science second paper reported that he 
suspected use of unfair means by a number of candidates 
in answering question no. 2 of that paper. The report 
of the examiner was endorsed also by the Head Examin- 
er concerned. Thereupon the Examinations Committee 
of the Board got the answer-books of the candidates 
appearing at that centre examined by a Screening Com- 
mittee consisting of experts in the subject. Members 
of the Screening Committee examined the answer books 
of various candidates and reported that the petitioner 
along with other candidates was suspected to have used 
unfair means in answering not only question no. 2 of 
the Sciimce second paper but also in answering question 
no. 1 of the Sdence first jiaper. The Examinations 
Committee then withheld the result of the, petitioner 
and other candidates suspected of using unfair means 

(1) 1971 A.L.J. 1891. 
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and resolved that an ‘On the Spot-Enquiry Sub-Com- 
mittee* be set up to enquire into the matter in detail 
and to submit its report before the Examinations Com- 
mittee. It also framed charge-sheets mentioning the 
material which indicated the use of unfair means by the 
petitioner and other candidates. Copies of the two 
charge-sheets given to the petitioner have been filed as 
Annexures ‘A’ and ‘B’ to the counter afiidavit filed on 
behalf of the respondent Board. These charge-sheets 
further required the petitioner and others to explain 
why proceedings under r. 2(1) of Chap. VI of the Board’s 
calendar be not taken against them. 

The Spot-Enquiry Sub-Committee visited petitioner’s 
centre on August 28, 1971, and handed over the two 
charge-sheets prepared by the Examinations Committee 
to him. Members of the Spot-Enquiry Committee ex- 
plained the allegations to the petitioner and showed him 
the answer-books of other candidates about which refer- 
ence had been made in one of the charge-sheets. The 
petitioner gave his explanation in respect of the allega- 
tions in the charge-sheets and then subscribed his sig- 
natures to a declaration that he had gfiven his explana- 
tion voluntarily and after fully understanding the matter, 
that the relevant answer-books had been shown to him 
and that he had nothing further to say in the matter. 
The Spot-Enquiry Sub-Committee submitted its report 
to the Examinations Committee which after examining 
the answer-books, the charge-sheets of the candidate, the 
explanation given by him and the report of the Spot- 
Enquiry Sub-Committee, resolved, vide its resolution 
no. 178, dated October 6, 1971, that the High School 
Examination result of the petitioner for the year 1971 
be cancelled, and he be also debarred from the Board’s 
Examination for the year 1972 The resolution passed ^ 
by the ^aminations Committee was duly approved by ; 
the Chairman of the Board This decision was com- 
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municated to the petitioner through the Principal of 
the institution concerned. 

On receipt of this communication, the petitioner filed 
the present writ petition before this Court contending 
that there was no material before the Examinations Com- 
mittee for finding him guilty of having used unfair 
means at the examination, and that its decision was bas- 
ed merely on surmises and conjectures. He pleaded that 
the procedure adopted by the Examinations Committee N- Seih. 
and the Sub-Committee for punishing the petitioner ^ 
violated the principles of natural justice and as such the 
order passed by the Examinations Committee cancelling 
his examination and debarring him from appearing at 
the Board’s 1972 Examination deseived to be quashed. 

He also complained that in the matter of punishment 
he has been improperly discriminated as against one 
other candidate, viz. Jai Ram Pandey, a student of the 
same institution who was caught red-handed using un- 
fair means. In his case the Examinations Committee 
merely cancelled his 1971 examination. 

When this petition was taken up for preliminary 
hearing, learned counsel for the petitioner relied on 
certain observations made by a Division Bench of this 
Court in the case of Prabhat Kumn-r v. Board of High 
School and Intermediate Education, U. P. (1) in support 
of his contention that it was incumbent upon the Exa- 
minations Committee to itself afford the petitioner an 
opportunity of being heard both in regard to the con- 
clusions recorded by the Sub-Committee as also the 
punishment proposed to be awarded and that if this was 
not done the principles of natural justice were violated 
and the order punishing the petitioner deserved to be 
quashed. The Bench hearing the petition felt that these 
observations made in Prabhat Kumar's case required 
reconsideihtion and, therefore, referred the case for 
decision by a Full Bench. This is how the case has come 
up for decision before us, 

(1) 1971 A.L.J. p. 1891. 
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In the case ofi Board of High School and Intermedvate 
Education, U. P. v. Ghanshiam Das (^up^ (1), it has 
been held that the Examinations Comrnittee while deal- 
ing with the cases of examinees using unfair means in 
examination hall acts ^uasi-judicially and the principles 
of natural justice apply to the prcxeedings before it. 
The question that/ therefore, arises for consideration is 
whether the procedure adopted ' by the Examinations 
Committee violated the principle of natural justice. 

Llearned counsel for the petitioner urged that in this 
case the procedure adopted by the Examinations Com- 
mittee violated the principles of natural justice inasmuch 
as — 

(1) The Ex^inations Committee obtained the 
explanation of the petitioner' through a sub-com- 
mittee appointed by it instead of itself requiring 
the petitioner to explain the allegations made 
against him. 

(2) While considering the case against the peti- 
tioner, the Examinations Committee took into con- 
sideration the report made by the Spot Enquiry 

’ Sub-Comnlittee wi'thout bringing it to his notice 
and without fording him an opportunity to ex- 
plain it. 

(S) The Spot Enquiry Sub-Committee did not 
afEord adequate opportunity to the petitioner to ex- 
plain his ciase and he was* not given an opportunity 
to show cause against the proposed punishment. 

In oriier to test the validity of the aforesaid conteni- 
tions, we have to determine the precise scope and ambit 
of the applicability of the princijiles of natural justice 
in such cases. 

**’ * I 

In, Russel v. Duke of Norfolk (2), Tucker, T. J. ob- 
servedi- 

.The requirements of , natural justice must de- 
pend -on the drcumstan^ of the case, the nature 

Cl) A.I.R. 1964 S.C. mo. (2) 1949 (1) All E.R. 100 at p, 118. 
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of the inquiry, the rules under which' the tribunal 1872 
is acting, the subject-matter that is being dealt with, TRwimK 
and so forth. , Accordingly, I do not derive much xwpArai 
assistance from the definitions of natural justice 
which have been from time to time used, but, what- High 
ever standard is adopted, one essential is that the per- 
son concerned should have a reasonable oppor- 
tunity of presenting his case ’’ ^ iTslh 

Similarly, in Local Government Board v. Abridge (1), J* 
Viscount Haldane, L. C., observed — 

“My Lords, when the duty of deciding an ap- 
peal is imposed, those whose duty it is to decide it 
must act judicially. They must deal with the ques- 
tion referred to them without bias, and they must 
give to each of the parties the opportunity of ade- 
quately presenting the case .... But it does not 
follow that the procedure of every such tribunal 
must be the same .... But what that procedure 
is to be in detail must depend on the nature of the 

tribunal I 'agree with the view expressed 

in an analogous case by my noble and learned 
friend Lord Loreburn. In Board of Education v. 

Rice (2), he laid down that, in disposing of a ques- 
tion which' was the subject of an appehl to it, the 
Board of Education was under a duty to act in good 
' faith, and to listen fairly to both sides, inasmuch as 
that was a duty which lay on every one who decided 
anything. But he went on to say that he did not 
think it was bound to treat such a question as though 
it were a trial " 

Again in the case of Byrne V. Kirmmaiograph Kenters 
Society Ltd. (3), Lord Harman, o^bseryed—- 

“What, then, are tH'e feqhif Aments of natural jus- 
''’tice ‘in a case of this' kind? First, I think that the 
persdri accused should know the riature of the accu- 
" ' iation made'; ' 'secondly, that he should be given an 

(1) 191B A.C. ril' m . (2) 1911 AG. 179, • 

(8) (1968) 9 A )5.R. 879, ' * ' - 
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were examined in his presence and he was allowed 
to cross-examine diem and lastly, he was given 
every opportunity to present his case before the 
Inquiry Officer. Hence we see no merit in the con- 
tention that there was any breach of the principles 
of natural justice.” 

A consideration of these authorities leads us to the con- 
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elusion that the essential principles of natural justice h. N^seih, 
that are to be observed by an authority dealing with the 
case in quasi-judicial manner are as follows; 


(1) The person whose rights are to be affected 
must be given notice of the case or the charges 
which he has to meet; 


(2) He must be given an opportunity to make a 
representation and to explain the allegations made 
against him and to have his say in the matter; and 

(3) The authority conducting the proceedings 
must not be biased and should act in good faith. 

In our opinion the first two principles necessarily 
imply that the person proceeded against must be in- 
formed about the material on the basis of which the 
allegations made against him aie founded so that he may 
have an opportunity of explaining them and putting 
forward and substantiating his own version. Rules of 
natural justice not being embodied rules, it is open to 
the authority concerned to evolve its own procedure for 
acquainting the person concerned witli the charges an4 
the material on which they are founded, and also for 
affording him an opportunity of explaining those charg- 
es and putting forward his case. The procedure will 
necessarily vary with the facts, circumstances and nature 
of the case, constitution of the authority dealing with 
it and the rules under which it functions. 
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opportunity to state his case, and thirdly, of course, 
that the tribunal should act in good faith, I do not 
think that there really is anything more.” 

In the case of Board of High School v. Ghanshyam 
Das (1), while dealing with the scope of applicability of 
principles of natural justice in proceedings before an 
authority which is required to act in a quasi-judicial 
manner, learned Judges of the Supreme Court in para 
12 of the judgment observed as follows: 

"As to the manner in which it should give an 
opportunity to the examinee concerned to be heard, 
that is a matter which can be provided by Regula- 
tions or Bye-laws if necessary. As was pointed out 
m Local Government Bdard v. Alridge (2), all that 
is required is that the other party should have an 
opportunity of adequately presenting his case. 
But what the procedure should be in detail will 
depend on the nature of the tribunal. There is no 
doubt that many of the powers of the Committee 
under Chap. VI are of administrative nature; but 
where quasi-jiudicial duties are entrusted to an ad- 
ministrative body like this it becomes a quasi-judi- 
cial body for performing these duties and it can 
prescribe its own procedure so long as the prin- 
ciples of natural justice are followed and adequate 
opportunity of presenting his case is given to the 
examinee." 

In the case of Suresh Koshy v. University of Kerala (3) 
it was observed as follows : 

"Suffice it to say that in the case before us there 
was a foir inquiry against the appellant, the officer 
appointed to enquire was an impartial person; he 
cannot be said to have been biased against the ap- 
pellant; the charge against -the appellant was made 
known to him before the commencement of the en- 
quiry; the witnesses who gave evidence against him 

(I) A.I.R. 1963 S.C. Hie. (2) 1915 A.C 120 

(8) A.ip,. 1969 S.C 198 at p (J08, 
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187a Lg^. us now examine the complaint o£ the petitioner 
■liMAMBAx regarding the violation of principles of natural justice 
TRwimii in this case. His first complaint is that the Examina- 
boaotof Committee obtained his explanation through a 

sototi, sub-committee instead of itself requiring him to explain 
the allegations made against him. In order to substan- 
to^woN^tiate this complaint, learned counsel for the petitioner 
H iTs^ relied on decision of a Division Bench of this Court in 
j- the case of Prabhat Kumnr v. Board of High School and 
Intermediate Education, U. P. (1) In that case, the 
result of Prabhat Kumar, who appeared in the High 
School Examination of the Board in the year 1970, was 
cancelled after following a procedure similar to that 
followed in this case A Division Bench of this Court 
relied upon the following passage appearing in the 
judgment of the Supreme Court in the case of Gulh- 
pallt Nageshwar Rao v. A. P. State Road Transport 
Corporation (2): 

“This divided responsibility is destructive of the 
concept of judicial hearing.' Such a procedure de- 
feats the object of personal hearing Personal 
hearing enables the authority concerned to watch 
the demeanour of the witnesses and clear up his 
doubts during the course of the argument and the 
party appearing to persuade the authority by rea- 
soned argument to accept his point of view. If one 
person hears and another decides, then -personal 
hearing becomes an empty formality. We, there- 
fore, hold that the said procedure followed in this 
case also offends another basic principle of judicial 
procedure.” 

and observed as follows : 

"In our opinion the procedure followed in the 
case brfore.us is exactly what ha?, .been condemned 
(1) im A.LJ. 1891. , (2) AI.R. 1909 S.C, 806, 
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by the Supreme Court in the above case and what 
in substance amounts to contravention of rules of twambak 
natural justice The purpose of appointment of the 
Sub-Comlnittee under bye-law 46 appears to be to 
enable tliat Committee to make an on the spot en- High 
quiry into cases of use of unfair means in the 
Board’s examination and to examine in detail 
matters which required careful scrutiny but can- — ^ 

, , . 1 c • 1 • r . 1 T> 1 H. N. Seth, 

not be disposed of in the meeting of the Board or j. 
its Committee. After on the spot enquiry or en- 
quiry into individual cases in the manner the Sub- 
Committee may consider appropriate the conclu- 
sions recorded by it are no more than tentative be- 
cause final authority is the Examiniations Conimit- 
'tee which may accept recommendation in whole 
or in part or may; reject it altogether. Further, 
bye-law 46 does not appear to contemplate that- 
the Sub-Committfee shall make recommendation 
to the Board about the quantum of punishment 
which may be awarded. But assuming that it may 
do so; the authority which has to decide upon the 
appropriate punishment and to award the same 
is the Examinations Committee. Keeping this in 
view it appears manifest that, whereas it was no 
doubt fit and proper that the petitioner be allow- 
ed to appear at the Sub-Committee enquiring into 
the matter and defend himself, it was incumbent 
on the Examinations Committee to afford the peti- 
tioner an opportunity of being heard both in re- 
gard to the conclusion recorded by the Sub-Com- 
mittee and also punishment to be awarded. There 
is no controversy that this was not done in the 
present case and we have np doubt that the impugn- 
ed order of the Board whereby the eicamination of 
the petitioner has been annulled and he li^,been 
debarred from appearing at the 1971 Examination 
must be quashed.” 
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In Nageshwar Rao's case (1) the Supreme Court had 
to consider whether the objections filed by the trans- 
against a scheme prepared and published 
TRirATHi under s. 68-C of the Motor Vehicles Act had been pro- 
BoATOOj periy disposed of. Rules framed under the Motor Vehi- 
SOTTOjj Government shall de- 

ufo cide the matter after giving a personal hearing to the 
objectors. In this case personal hearing was given by 
H n'^ ^ Secretary to Government and the Minister passed the 
j. order approving the Scheme, This procedure was con- 
demned by the Supreme Court in these words : 

“This divided responsibility is destructive of the 
concept of judicial hearing.” 

It must be remembered that these words were spoken 
in respect of the statutory right of personal hearing con- 
ferred by the rules and not in respect of any right of 
hearing flowing from the principles of natural justice. 
The Supreme Court explained its observation made in 
Nageshwar Rao’s case (1) in a subsequent case, General 
Manager Eastern Railways v. Jwala Prasad Singh (2) by 
making the following ob^rvation : 

“The observation of this Court in Gullapalli 
Nageshwar Rao’s case (1) have no bearing on the 
facts of the present case. There it was held that 
a personal hearing was given by a Secretary of a 
Department and the Minister of the State was to 
decide things put up by the Secretary, the proce- 
dure defeats the object of personal hearing The 
observation at page 367 that ‘personal hearing en- 
ables the authority concerned to watch the demean- 
our of the witnesses and clear up his doubts during 
the course of aiguments and the party appearing 
to persuade the authority by reasoned argument to 
accept his point of view. If one person hears and 

(1) A.I.R. 1969 S.C. see. (3) A-iR. 1970 S.C. 1096. 
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another decides then peisonal healing becomes an 
empty formality’ can have no applioition to the 
facts of the case before us. The members of the a'mpwm 


t;. 


Enquiry Committee wlio heard the aiguments had bovroo? 


the entire record befoie them and they had to go 
by the record.” 
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'Idns passage makes it abundantly clear that the deci- 
Sion in Nageshzoiaj' Rao's case < 1 ) was in respect of the N- Seiii, 
lequirement of personal hearing. In the case before us 
neither the Intermediate Education Act nor the Rules 
and Regulations framed thereunder require the Exa- 
minations Committee to give a peisonal hearing to the 
candidate I'liere is thus no statutory recjunement of 
personal hearing. 

It ivas contended by the learned counsel for the peti- 
tioner that the principles of natural justice required 
the Examinations Committee to give a personal hearing 
to the candidate against whom action was proposed to 
be taken and, therefore, the decision of the Supreme 
Couit in Nagesinom Rao's case (1) is fully applicable to 
an enquiry which is made by the Examinations Com- 
mittee. We do not think that personal hearing is one 
of the necessary requirements of principles of natuial 
justice 


111 the case of State of Assam v Ganhaii MiinicipaJ 
Board, GaieJiati (2) while dealing with the case under 
s. 298 of tlie Assam Municii^alities Act, the Supreme 
Court observed as folloivs 

“Therefore, where a piovision like s. 298 is fully 
complied with as in this case and the Boaid does 
not ask for an opportunity for personal hearing or 
for production of materials in support of its ex- 
planation, principles of natural justice do not re- 
quire that the State Government should ask the 

(1) A I.R. 1969 S.C. 808. (2) A.I.R. 1967 S.C 1398. 

20-AD 
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Boaid to appeal' for a personal hearing and to pio- 
duce materials in support of the explanation. In 
the absence of any demand by the Board of the 
nature indicated above, toe cannot agree with the 
High Coint that merely because the State Govein- 
mcnt did not call upon the Board to appear for a 
personal hearing and to pwduce material m sup- 
port of its explanation it violated the principles of 
natural justice. 

Again in the case of Union of India v. Jyoti Fiakcish 
(1) learned Judges of the Supreme Couit observed as 
follows : 

“Alt. 217(3) does not guarantee a right oE person- 
al hearing. Noi is a personal hearing a necessary 
incident of niles of natural ]ustice Except in pro- 
ceedings ill Couits, a mere denial of opportunity of 
making an oral repiesentation will not, ■without 
more, vitiate the proceeding. A party likely to be 
affected by a decision is entitled to knoxo the evid- 
ence against him and to have an opportunity of 
making a representation. He, however, cannot 
claim that an order made witliout affording him an 
opportunity of a personal hearing is invalid 
The President while making an enquiiy is not a 
court and die giving of personal hearing is entirely 
diso'etionaiy.” 

There is thus neither any sttitutoiy requirement, nor 
any requirement of principles of natural justice which 
conipells the Examinations Committee to give a person- 
al healing to the candidate. That being so, the prin- 
ciple laid down by the Supreme Court in Nageshwar 
^o’s case (2) cannot be applied to the enquiry by the 
Examinations Committee. The Examinations Com- 
mittee iv'as entitled to evolve a procedure for informing 

(I) A 1 R. 1971 S.C. p. 1098. (2) A.I.R 1959 S.C. SOS. 
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a candidate of the charges levelled against him and 
about the material proposed to be used and for giving 
him an opportunity of explanation through die Spot- 
Enquiry Sub-Committee. With respect we are unable 
to agree with the conclusions arrh ed at by the learned 
Judges in Prahhat Kuniafs case (1) on the basis of die 
decision of the Supreme Court in Nageshwar Rao's case 
(2) the first complaint of the petitioner based on Prabhnt h, n. seih 
Kumar's case (1) must, dierefore, be rejected. /< 

Second complaint of the petitioner is diat the report 
of the Spot-Enquiry Sub-Committee was not given to 
him and the Examinations Committee used die materi- 
al ivithout disclosing it to him. In doing this, the Exa- 
minations Committee violated the principles of natural 
justice. We have already set out earlier the principles 
of natural justice and in our opinion they do not require 
the furnishing of a copy of the report to the candidate. 

A similar question arose before the Supreme Court in 
the case of Surcsh Koshy v. University of Kerch, (3). 

In that case Suresh Kosliy, a student of the Kerala Uni- 
versity, Was suspected of having used unfciir means in 
answering the mathematics first paper. Vice-Chancellor 
of the University ordered a formal enquiry and appointed 
a retired Principal as the Enquiry Officer. Suresh Koshy 
appeared before the Enquiry Officer. Subsequendy, the 
Enquiry Officer submitted a report to the Vice-Chancel- 
lor holding Suresh Koshy guilty of mal-practice during 
the examination in question. On the basis of that re- 
port the Vice-Chancellor issued a show-cause notice to 
Suresh Koshy. It was contended diat the rules of natur- 
al justice were violated inasmuch as Suresh Koshy was 
not supplied a copy of the Enquiry Officer’s report be- 
fore obtaining his explanation. The Supreme Court 
repelled this contention and held that there iras no viola- 
tion of any principle of natural justice merely because 

fl) 1071 A.L J. p. 1301. (2) A I.R. 1969 S.C. 308. 

(3) A.I.R. 1069 S.C. p. 198 
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the repoi't of the Enquiry Officer was not brought to the 
notice of the examinee concerned before obtaining his 
explanation. 

Learned counsel for the petitioner placed strong re- 
liance on the case of Snresh Kumar v. Punjab University 
(1). In this case during disciplinary proceedings against 
Suresh Kumar the matter was enquired into by the 
Assistant Registrar, Punjab Univeisity. During enquiry 
proceedings the Assistant Registrar after perusing the 
report of the Head Examiner in the English paper and 
the statement of the petitioner, referred the matter to 
an expert for his considered opinion. This report was 
adverse to Suresh Kumar who was never informed about 
it. Relying upon the expert opinion, the Standing 
Committee punished the examinee The Punjab High 
Court held that, in the circumstances, the order passed, 
relying upon the expert opinion, could not be upheld. 
It appears that in this case the Standing Committee 
relied upon tire opinion of the expert as a piece of evid- 
ence indicating that the petitioner was guilty of using 
unfail means in the examination. It was not merely 
the report submitted by a fact finding body but the opi- 
nion given by an expert that was relied upon as material 
evidence The question whether it was necessary to sup- 
ply to the candidate concerned a copy of the Enquiry Offi- 
cer’s report ivas not at all involved in the case At the ins- 
tance of the petitioner we had the report of the Spot- 
Enquiry Sub-Committee produced before us and we 
have perused the same This report indicates that the 
Spot-Enquiry Sub-Committee interviewed a large num- 
ber of candidates who were suspected of using unfeir 
means in Board s Examination. For the facility of the 
Examinations Committee, this report was prepared in a 
tabular form indicating the allegations made against 
each candidate, the material on the basis of which those 

ft) A.I.R 1966 Pun. 134, 
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allegations were made and the explanation given by 
tlie candidate. The material mentioned in the report 
was the same which had been disclosed to the candidate 
concerned. No doubt the report further contained the 
opinion of the Sub-Committee about the plausibility of 
die explanation given by die petitioner, but there was 
no otlier material, referred to in the report, indicating 
that the petitioner had used unfair means in the examina- 
tion which had not been brought to his notice before 
obtaining his explanation. The opinion expressed b\ 
the Sub-Committee about ci-edibility of the explanation 
given by various candidates certainly was no material 
which could have indicated that the petitioner had used 
unfair means The Examinations Committee was to 
decide the matter on its own after looking into the charg- 
es, the explanation given by the petitioner and the rele- 
vant answer-books. In our opinion, it was not necessary’ 
for the Examinations Committee to disclose this report 
to the candidate and the petitioner’s second complaint 
has no substance. 


Coming now to petitioner’s third complaint, namely 
that the Spot-Enquiry Sub-Committee did not afford an 
adequate opportunity to the petitioner to explain his 
ase and he was not given an opportunity to show-cause 
against tire proposed punisliment, we find that in this 
case the Examination Committee got all the material, 
which led to an inference that the petitioner had used 
unfair means in answering the two questions brought 
to the notice of the petitioner by means of a charge-sheet 
given to him dirough the Spot-Enquiry Sub-Committee 
The petitioner was provided an opportunity to explain 
the allegations. He gave -whatever explanation he 
drought proper and made a declaration that he had 
nothing further to say in the matter In the charge-sheet 
his attention had been invited to the fact that the materi- 
al that was being brought to his notice indicated that he 
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1072 was guilty of using unfair means and that he was requir- 
TmuoIk show-cause Tvhy action under paia. (/) of Chap. 

Pati of the Board's Calendar be not taken against him , 
V. The petitioner gave his explanation and said that he had 
nothing further to say in the matter It will thus be 
seen that the procedure adopted gave ample opportunity 
intermtouu; to the petitioner to explain the allegations made against 
EptcsTioN .slidw’-cause against the punishment which 

could be meted out to him under para 2(1) of Chap, 
VI of Board’s Calendar. Rules of natural justice do not 
require, as do the provisions of Art. 311 of the Con.sti- 
tution, the giving of an opportunity to show-cause against 
the proposed punishment; they merely require the 
affording of an opportunity to explain or meet the charg- 
es or aIlegation.s levelled against the person concerned. 
But in the present case the petitioner was given even an 
opportunity to have his say with regard to tlie punish- 
ment. The charge-sheets required him to show-cause 
why 'action should not be taken against him under para. 
2(1) of Chap. VI, svhich prescribes the punishments for 
those found using unfair means at examinations The 
petitioner thereby got full opportunity to say whatever 
he liked in respect of the punishment in case the charg- 
es levelled against him were made out. 

It was next contended that in this case the Spot-En- 
quiry Sub-Committee compelled the petitioner to give 
his answers to the question contained in' the charge-sheet 
m a very' short time without affording him an oppor- 
tunity of thinking over the mk'ter. The petitioner, 
therfore, xvas not given an adequate opportunity to ex- 
plain his case and the ultimate order cancelling his re- 
.sult cannot be upheld. This contention is not supported 
by any averment made in the writ petition. Moreover, 
Annexnres A and B filed along with the counter-affidavit 
show that the petitioner tvas given full opportunity to 
have his say m the matter. Torvhrds the end of these 
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documeuLt. the petitioner has subscribed a declaiatiou 
to the clfect that he gave his explanation voluntarily and 
after fully understanding everything and that he had 
nothing fiuther to state in the matter. It is, tlierefoie, 
not possible to accept the petitioner’s contention tliat 
the Spot-Enquiiy Sub-Gomimttcc did not afford him 
adequate opportunity to explain his case. In our opinion 
there is no substance even in petitioner’s tliiul com- 
plaint about the breaclt of principles of natural justice 

Leaiaied counsel for the petitioner next contended 
that there was no raateiial before the Committee for 
coining to the conclusion that the jietitioner had used 
unfair means at the examinations and that the finding 
of the Examinations Coininittee ivas based merely on 
surmises and conj'ectures It has been pointed out in 
the case of Board of High School and Intermediate Edu- 
catian v. Bagleshxoar Prasad (1) that in tlie matter of 
adoption of unfair means direct evidence may some- 
times be available, but cases may arise where direct evid- 
ence is not available and the question will have to be 
considered in the light of probabilities and circumstan- 
tial evidence. In dealing ivith ihe validity of the orders 
passed by such audiorities the High Court does uot sit 
111 appeal over the decision of die audiority concerned. 
Its jurisdiction is limited, and it is uue, diat if the order 
111 question is not suppoi ted by any evidence at all, the 
High Court may quash it; but tlie conclusion that die 
order in question is not supported by any evidence must 
be reached after considering the question as to whether 
piohabilities and circumstantial evidence do not justify 
that conclusion. In the case before us, so far as ques- 
tion no. 1 of Science first paper was concenied, it was 
brought out that die petitioner had found out die square 
loot of 45.5625 as 6.75 without doing any rough work or 
calculation. Petitioner explained it by saying that he 

(1) A.I.R 1906 S G. p 873. 
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wolked out the iquare root orally. The Examinations 
Committee was of opinion tliat it was not possible to 
accept the explanation given by the petitioner that he 
worked out tlie square root of such a figure orally. After 
In rLRMTDurBi ejecting the explanation given by the petitioner it was 
EunoMiov Examinations Committee to dratv an infer- 

ence that the petitioner had found out tlie square root 
b) some improper mediod. It cannot be said tliat no 
reasonable person could have rejected tlie exj)lanation 
given by tlie petitioner or tliat dieie was no basis for it 
Its rejection. Decision of the Examinations Committee 
was based on die inti'insic evidence provided by ped- 
iioner’s oivn answer-book, -which, if unexplained, could 
lead to an inference that petitioner had used unfair 
means in answering diat tjuestion We are, therefoie, 
of opinion that diere was material on die basis of which 
die Examinations Committee could come to the con- 
clusion diat the petitioner was guilty of using unfair 
means in answering question no. 1 of Science first paper. 


So fai as jietidoner’s answer to question no. 2 of 
vScience second jiaper is concerned, die material before 
die Examinations Committee was that the petitioner 
was required to find out the equivalent w^eiglit of copper 
from die data mentioned in the question. Petitioner’s 
solution of the question showed that first four or five 
lines were unnecessary and redundant These super- 
fluous lines tallied with diose in the solutions given by 
six other candidates whose roll numbers were mention- 
ed in the charge-sheet. The superfluous steps in the 
petitioner s answer were strikingly similar to those in 
die answers of die six other candidates. All of them 
solved the question by assuming the atomic weight of 
copper as 63 .o , an assumption which was not at all 
necessary to be made in answering that question. In 
our opinion, on this material a reasonable body of per- 
sons could come to a conclusion that the petitioner had 
resorted to unfeir means in answering that question. 
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We are, therefore, of opinion tliat there is no subs- 
taiice in the argument tlrat the finding of tlie Examina- rwAMBHK 
tions Committee tliat the petitioner was guilty of using tr^Shi 
unfair means in answering the two questions was not boawof 
based on any materia] on the record. High 

SCHOOI/ 

AND 

Last point urged on behalf of the petitioner is that he 
has been improperly discriminated as against one other ■ — ~ 

candidate, namely Jai Ram Pancley, student of the same 
institution, who was caught ttsing unfair means red- 
handed In his case, the Examinations Committee 
merely cancelled his 1971 Examination, whereas in tlie 
case of the petitioner not only his 1971 examination has 
been cancelled but he lias also been debarred from ap- 
pearing in the Board’s examination for 1972. It has been 
pointed out in the counter-affidat'it that the case of Jai 
Ram Pandey was different, inasmuch as Jai Ram Pandey 
was charged bringing unauthorised material in the 
examination hall which material he did not use. The 
petitioner, on the other hand, was charged and found 
guilty of having actually used unfair means m the two 
papers. In the circumstances, there is no parity between 
the cases of the petitioner and Jai Ram Pandey. It can- 
not, therefore, be said that die respondents practised any 
clisorimination in dealing with the cases of these Wo 
candidates. 

In the result, tve find no substance in any of the sub- 
missions made on behalf of the petitioner. The peti- 
tion fails and is dismissed. Stay order dated 11th of 
February, 1971 is discharged. There will be no order 
as to costs 


Petition dismissed. 
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Before Mr. Justice S. Chandra and Mr. Justice 
Gopi Nath 

SHANTI PRASAD Appetxant, 


V. 


AKHTAR AND ANOTHER ... RESPONDENTS. 

U. P. Consolidation of Holdings Act, 1953, s 30(6)— ^gncu?- 
tjual [Aois sold with a right to re-purchase — Old plots in- 
chided in a new CJiak during consolidation proceedings — 
The liability to re-sale continues even in the new chak 
lurspective of change of identity of plots 

^ S 30 speaks of the liability of the tenure-holder The liabi- 
lity should be in respect of his old holding. It need be a liabi- 
lity whidi attaches 'itself to the land like a charge. If the 
tenm e-holder ^vas under some legal liability, he would conti- 
nue to remain subject to it 

The duty of the seller to execute a proper conveyance of the 
property agreed to be sold is a liability of the seller recognised 
by the law It is an enforceable legal liability, ivhich relates 
to the land mentioned in the agreement and such liability is 
transferred to new chak 

S. 3^ includes a liability under s. 55(l)(d) Transfer of Pio- 
perty Act, and such a liability is enforceable against a tflniu’e- 
holder in respect of a new Chak 

Second Appeal no. 766 of 1970 from the judgment 
and decree of Sushil Kumar, Civil Judge, Sah'aranpur, 
dated February 11, 1970 in Civil Appeal no. 981 of 
1969. 

H. S. Nigam, for the Appellant 
N. A. Kazmi, for the Respondents 

S. Chandra, J. :— This is a defendant’s appeal. The 
suit was for specific performance of a contract of sale. 
Finding a conflict of opinion bettveen Sugna v. Kali 
Ram (1) and Chetan Singh v. Hira Singh (2), a learned 
Judge has referred this appeal to a Division Bench. 

On December 19, 1962, the plaintiff-respondent sold 
^ricultural land to the defendant-appel- 

fn 1966 A.L.T. lOtH ^2) 1969 A.L.J. 189. 
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knit for Rs. 1,000 Thereafter, tlte parties executed an 
.igieenient for reconveyance of the sold piopeity to tire 
plaintiff vvidnn five years for the same sale consideiation 
In July, 1967, the plaintiff by notice requested life de- 
fendant to execute a sale-deed aftei leceiving tlie sale 
consideiation, but the defendant witliout any justifiable 
cause refused to do so Hence the suit 
The defendant raised several pleas of which only one 
suivives now. It was urged that the plots in dispute 
came under consolidation opeiations and in lieu of the 
plots covered by the agreement between the parlies, tlie 
defendant was allotted a chak consisting of entirely neiv 
plots The defendant ivas hence incompetent to exe- 
aite a deed of sale in respect of tlie plots mentioned in 
the agreement. The contract was discharged by reason 
of supervening imjaossibility 
The trial court accepted this plea and dismissed 
the suit, but on appeal the decree was reversed and tlic 
suit decreed. The lower appellate Court held that tlie 
decision in Sugna v. K<ah Ram (1) proceeded upon con- 
flicting views and hence it tvas difficult to apply it He 
jireferred to rely upon the later decision in Chelan 
Singh V. Hira Si7igh (2). 

S. 30, U. P. Consolidation of Holdings Act, provides : 

“Witli effect from the date on which a tenuie- 
liolder enters, or is deemed to have entered into 
possession of the chak allotted to him, in accord- 
ance with the jji'ovisions of tliis Act, tlie following 
consequences shall ensue — 

(a) the rights, title, interests and liabilities — 

(i) of die tenure-holder enteiing or 
deemed to have entered into possession, 
and 

(ii) of die former tenure-holder of the 
plots comprising the chak in their respec- 
tive original holdings shall cease; and 

(1) 1960 A L. J lOO-l. (1) 1069 A L J 189 
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(b) the tenme-liolder eateiing into posses- 
sion, or deemed to have entered into possession, 
shall have in his chak the same rights, tide, 
interests and liabilities as he had in the oiiginal 
holdings together with sucli odier benefits of 
irrigation from a private souice, till such source 
exists, as the formei tenuie-liolder of the 
plots compiising the chak had in legard to 
them ; 

(c) lands tested iii the Gaon Sabha, or an) 
local authority, and allotted to the tenure- 
holder shall be deemed to have 'been resumed 
by die State Government under die provisions 
of s. 117 or s 117-A, as the case may be, of the 
Uttar Pradesh Zaraindari Abolition and Land 
Reforms Act. 1950 (U P Act 1 of 1951) and 
settled witli the tenure-holder, 

(d) the rights of the public as tvell as of in- 
dividuals in or over land included in chak 
following a declaration made under the pro- 
viso to sub-s. (2) of s. 19-A shall cease to be 
created in the land specified for the piupose 
in the final Consolidation Scheme; ancl 

(e) die encumbrances, if any, upon the ori- 
ginal holding of the tenure-holder entering, or 
deemed to have entered, into possession, whe- 
ther by way of lease, mortgage or otherwise, 
shall, in respect of that holding, cease and be 
created on die holdings, or on such part there- 
of, as may be specified in the final Consolida- 
tion Scheme.” 

Under this proiisioii the rights, tide, inteiests and lia- 
bilities of the tenure-holder in his original holding 
cease. The tenure-holder acquires the same rights. 
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Licle, uiteieitb and liabilities m the thak allotted t(/ iiiin. 
Tt is die rights, title, inteiests and liabilities of the teiiure- 
holdei which stand transferred to the chak allotted to 
him. If a tenure-holder was subject to any habilit) iii 
lespect of such holding, he shall remain subject to the 
same liabilit), but in i elation to the iieiv chak. The 
pioper queiy is whether the tcnure-holdei was subject 
to any liability in lespcct of his old holding If he was. 
then he continues to be subject to the same liability 
In the context of the phiase “lights, title, inteiests and 
liabilities”, “liabilities” would mean legal liabilities 
In Sugna's case ( 1) Dhax'Vn, J held that the word “lia- 
bility” meant legal liability, for example, liability to 
pay land levenue and so on 1 lie learned Judge, how- 
evci, .jjeld that an agreement to convey land does not 
create a liability in the land but only a peisonal right 
ivhich can be enforced against the person making the 
agreement Such a liability docs not attach itself to 
the new plots. Widi respect, we aie unable to agree 
with this view, 

S aO speaks of the liability of the teniue-holdev 
The liability should be in respect of his old holding. It 
need not be a liability ivhich attaches itself to the land 
like a charge. If the tcnuie-holcler was under some 
legal liability, he would continue to remain subject to 
it. The identify of die property in respect of which he 
was liable dranges. 

S. 55, Transfer of Piopeity Act, says that tire buyer 
and the seller of immovable property^ i*espectively arc 
subject to the liabilities, and have the rights mention- 
ed in the rules next following Cl. fd) of sub-s (1) 
provides that the seller is bound, on paymrent or tender 
of tire amount due in respect of the price, to execute a 
proper convey'ance of the property'. The duty of the 
seller to execute a proper conveyance of the properly 
(1) 19G6 A.L J. lOOi. 
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agreed to be sold is a liability of the seller recognised by 
law In otlier words, it is an enforceable legal liability 
I'he liability relates to the land mentioned in the agree- 
ment. Such liability, in oiu opinion, is under s. 30(b), 
transferred to the new chah. 


Cl. (e) of s. 30, Consolidation of Holdings Act, speci- 
fically provides for "creation” of encumbiances like 
lease, mortgage, etc. on the new holding. That would 
show that the legislative intent in using die term the 
"tenure-holder shall have the same liabilities” in cl. (6) 
was to give it a wider meaning than liabilities which 
attach to the land like a mortgage, lease, etc In our 
opinion, section 30 includes a liability under s. 55(l)(d), 
'I'lansfer of Property Act, and such a liability is enforce- 
able against a tenure-holder in respect of the new chak. 


We have perused the decision in Chetan Smgh"& case 
(1) and we agree with die conclusion reached diere, 
though the point w-as not dismissed in that case. 


In the present case die lower appellate court has 
found that die chak allotted to the defendant represent- 
ed his old holding which was the subject-matter of die 
a^eement to seU. In our opinion, the plaintiff was en- 
tided to enforce the agi-eement against die new chak. 
The suit was righdy demeed. 

“ accordingly 


0) 1969 A.L.J. 189 


'Appeal dismissed. 
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Before Mr. Justice K. B Asthana 
NOOR MOHA'M'MAD ... Appetxant, 

V. 8 . 

NANWA and another ... Respondents 

U. P- (Tomporary) Control of Bent and Eviction Act. 1947, 

j 5(r)(a)~-Laxi}y'/er’s rtotice for arrears of rent and }ejeci- 

ment — Money sent to lawyer within one month — No de‘ 

fault. 

Once a duly instructed lawyer is a ‘landlord’ competent 
to send a notice of demand there is no reason why it snould 
not be held as a matter of law that he is competent to accord 
satisfaction to the tenant who tenders the amoixnt of arreais 
to him. 

When an agent or attorney is authorised to make a demand 
by notice and that person in compliance with the notice 
tenders the requisite sura of money or chattel to the agent, 
it would be compliance of the notice of demand 

ffeldj that the notice of demand was complied with by the 
defendant-tenant and he was not in default. 

Second Appeal no. 253 of 1965 against die judgment 
and ordei* of J. M. Srivastava, Ilnd Additional Civil 
Judge, Meerut, dated December 11, 1964, in Civil 
Appeal no. 791 of 1964 

A. D. Prahhakar, for the Appellant. 

N. C. Rafvaushi, for the Respondent, 

K. B, Asthana, J. : — ^The only point which arises in 
this appeal is whether the tender of the arrears of rent 
by the defendant-tenant to the lawyer Who sent the 
notice of demand on behalf of the plaintilf-landlord, 
mthin one month of the receipt of the notice, amount- 
ed to valid compliance with the said notice and the 
defendant-tenant cannot be held to have failed to pay 
the ari'ears demanded within the meaning of s. 3(1) (a) 
of the U. P. (Temporary) Control of Rent and Eviction 
Act, 1947 (hereinafter called the Act). 
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i07i Both the couits belots'' have held on the reading o£ 
xooR the contents of the notice that the lawyer not having 
MmiAvvAn auhorised to receive the arrears of rent the tender 
N«nvA made to him would not amount lo a compliance of 
K.B the demand 

Whana, J 

I ha\e heatd at some length the learned counsel for 
the parties. It tv'as argued on behalf of the defendant- 
appellant that the lawyer having been authorised to 
demand the arrears of rent on behalf of the landloi'd, 
it would be implicit in his authority to accord satisfac- 
tion to the person from whom the demand was made, 
hence the tender of rent to the laui^'er would amount 
to a tender to the landlord and tlie notice of demand 
tv'ould stand complied. It is submitted that the langu- 
age of s. 3(l)(fl) casts die responsibility on the landlord 
lo seive a notice of demand The ‘landlord’ has been 
defined bs s. 2(c) of the Act as “a person to whom rent 
is payable by the tenant in lespect of any accommoda- 
tion and includes the agent, attorney, heir or assignee of 
such person”. I think if the definition of landlord under 
the Act did not include an agent or attorney of jihe 
landlord, then a notice of demand sent by a duly ins- 
tiucted laivyer could not be said to be a notice bv land- 
lord within the meaning of s ${\))(n) of the Act It is 
by force of that definition that the notice by a duly in- 
structed laivyer, who will be the agent or attorney, 
achieves validity as one sent by the landlord within the 
meaning of s. 3(l)(i'i) of the Act. Once a duly instruct- 
ed lawyer is a landlord’ competent to send a notice of 
demand there is no reason why it should not be held 
as a^ matter of law that he is competent to accord satis- 
faction to the tenant who tenders the amount of aiTears 
to him. There appears to be some force in the argu- 
ment of the learned counsel for die defendant-appellant, 
but it was contended by the learned counsel for the 
plaintiff-respondent that in the notice it having been 
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intimated to the defendant-tenant that he must 
tender the arrears of rent within one month of the 
receipt of the notice to the landlord, it must be held 
that the lawyer was not authorised to receive the rent 
and accord satisfaction to die tenant. To my mind, a 
direction in the notice by the lawyer that the rent be 
paid to die landlord ought not to be construed as 
laying down the terms regarding the scope of the 
authority of the lawyer. Since die rent is always pay- 
able to the landlord, a mere mention in the notice that 
it be paid to the landlord is no more than repeating in 
the notice what the contract of tenancy expects the 
tenant to do. A lawyer can be instructed by the land- 
lord to intimate to the tenant to tender the arrears of 
rent to somebody else and the lawyer then in the notice 
will intimate to whom the tender is to be made and in 
such a case if the tenant tenders the rent to landlord 
and not to the person nominated, then can it be said 
that the notice remains uncomplied ? I think not. 
The destination of the money representing the arrears 
of rent fixed by the notice would not be conclusive of 
the authority or the scope of the authority of the law- 
yer. As I understand the law, when an agent or 
attorney is authorised to make a demand by notice of 
any sum of money or chattel from another person and 
that person in compliance with the notice tenders the 
requisite sum of money or the requisite diattel to the 
agent, it would be compliance of the notice of demand. 
It is not possible for me to agree with the contention 
of the learned counsel for the plaintiff-respondent that 
since the notice intimated that the tender be made to 
the landlord, it would imply that the lawyer who gave 
the notice, had no authority to accord satisfaction by 
receiving the arrears of rent tender^ by the tenant. 

Anothdr difficulty which I find .in iaccepting the 
contention of the learned counsel for the plaintiff-resr 
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pondent is that a notice of demand by a duly authoris- 
Noor ed lawyer will be competent under s. 3(l)(a) of the 
moh^ad lawyer is a ‘landlord’ within the mean- 

ing of that section. On the language of the section, 

Asuiana tf^^refore, the payment within one month of the receipt 
Asthana.j notice has to be tendered to the lawyer as he is 

the landlord within the meaning of that section. If 
it be said that the lawyer was only authorised to send 
a notice of demand and serve it upon the tenant but 
was not authorised to receive the payment, then such a 
lawyer cannot be said to be ‘landlord’ within the mean- 
ing of s. 3 (l)(fl). 

My attention has been drawn by the learned counsel 
for the plaintiff-respondent to an unreported decision 
of K. N. Srtvastava, J., in the case of Haji Bwridu alias 
Buniad Ah v. Hnji Bundu (1), in which under similar 
circumstances the learned Judge held that the recital in 
the notice clearly showed that no authority was given 
by the landlord to the lawyer and the latter had no 
power to accept the rent. 

Since I doubted the correctness of the view taken by 
my brother K. N. Srivastava, J. I referred the matter 
to a Division Bench who by its order, dated March 13, 
1972 held that the observations made, in the case of 
H&ji Bundu alias Buniad Ali v. Haji Bundu (1), by 
K. N. Srivastava^ J. ought to be treated as a finding 
given on the facts of the case and they would not have 
any value as a precedent on a point of law. The Divi- 
sion Bench further observed that it was open to the 
learned single Judge to have reached his own conclu- 
sion on the facts and circumstances of the case. 

For the reasons given in the preceding paragraph of 
this judgment, I think on the facts and circumstances 
of the instant case the tender of arrears of rent to the 
lawyer of the plaintiff-landlord by the defendant- 

(1) S. A. no. 1426 o£ 1964, dated April 9, 1971. 



2 ALL.] ALLAHABAD SERIES l7l 

tenant would be a valid tender and would be 
in compliance with the notice of denaand. The 
finding of the court below that die tender of arrears of 
rent to the lawyer did not amount to compliance of the 
notice of demand of arrears of rent within the meaning 
of s. 3 (l)(fl) of the U P (Temporary) Control of Rent 
and Eviction Act is erroneous and is set aside. I hold 
that the notice of demand was complied with by the 
defendant-tenant and 'he was not in default. The 
suit of the plaintiff-landlord was, therefore, barred by 
•the provisions of s 3 of the said Act and was not main- 
tainable. 

Accordingly, I allow this appeal, set aside the judg- 
ment and decree of the court below and dismiss the 
plaintiff’s suit for eviction of the defendant from the 
building with costs throughout. 

Appeal allowed. 


APPELLATE CIVIL 


Before Mr. Justice S. Cliandra and Mr. Justice K. N. 

Seth 

MUNICIPAL BOARD, FARRUKH- 

ABAD Appellant, 


V . 


BABU RAM AND OTHERS Respondents. 

B. P. Municipalities Act, 1916,ss. 8 and 296— Area falling 
outside the limits of the Municipal Board — Board’s power 
to frame bye-laws for sugh an area. 

The Municipal Board has power to frame bye-laws for an 
area outside the Municipal limits by virtue of jiowers con- 
ferred by s 8(1) read with s. 298 of the Act provided it has 
obtained the sanction of the prescribed authority. 


1973 


Noor 

Mohammad 

V 

Nanwa 


1972 


May , 10. 
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Special Appeal no. 201 of 1967 from, the judgment 
mdn^ai. and order of G. C. Mathur^ J. in Civil Miscellaneous 
earrukh WAD Writ no. 3569 of 1961 decided on September 31, 1966. 

V. 

B abo Ram Advocate-Geneml, L. P. Natham, S. K. Suri, Srtdhar 
and Ashok Mohiley, for the Appellant. 

K. C. Saxena, S. S. Chcnidwarm and Kamla Nath, for 
the Respondents. 

S. Chandra, J. : — ^Respondent no. 1 instituted a writ 
petition against the Municipal Board, Fp.rrukhabad. 
His grievance was that though he had obtained a licence 
from the Ramlila Committee for holding a market for 
the sale of potatoes on a piece of land owned by it yet 
the municipal authorities have instituted prosecution 
against the shop-keepers who have opened stalls under 
a permission granted by the petitioner. At the hearing 
of the writ petition no one appeared on behalf of the 
Municipal Board nor was any counter-afl&davit filed. 
It was argued on behalf of the petitioner respondent 
that the bye-laws under which the persons selling pota- 
toes could be required to obtain a licence from the 
Municipal Board were ultra vires their powers and 
hence their action in prosecuting the stall-holders was 
illegal. A learned single Judge accepted this submis- 
sion and allowing the writ petition, he quashed the pro- 
viso added to the bye-laws under notification, dated 
July 8, 1954. The Municipal Board was restrained 
from interfering with the ^respondent's holding the 
market Aggrieved, the Municipal Board has come up 
in appeal. 

The appeal was filed beyond the prescribed period of 
limitation By a separate order we have condoned the 
delay. 

It appears that the Municipal Board had under s. 
298 of the U, P. Municipalities Act framed and pub- 
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lished certain bye-laws for regulating the markets with- 
in the municipal limits and also within an area of one 
mile around the municipal limits of Farrukhabad-cum-FARRUKHABAo 
Fatehgarh Municipality. The bye-laws were amended BiBu^RAM 
by a notification, dated July 8, 1954, by adding the ^ 
phrase “but excluding tobacco and potato” at the rele- ' j. 
vant place in bye-law no. 1. On January 12, 1961, the 
Municipal Board amended the bye-laws again. iOn 
this occasion tlie phrase “but excluding tobacco and 
potato” which had been added on July 8, 1954, was 
deleted ; with the result that tobacco and potato sellers 
came within the purview of tlie bye-laws. Bye-law no. 

1 required the traders in the mentioned commodities to 
obtain a licence before they are entitled to continue 
die trade. 

The land where the respondent was holding the 
market was situate outside the municipal limits of 
Farrukfiabad tliough it was within the one mile area 
around it. The question, therefore, is whether the 
Municipal Board has power to frame bye-laws in rela- 
tion to this subject for an area falling outside the 
limits of the Municipal Board. 

Mr. Advocate-General appearing for the Municipal 
Board has invited our attention to s. 8 of the U. P. 
Municipalities Act. This section states. — 

“8. Discreftwnary functions of boards — (1) A 
board may make provision, within the limits of 
the municipality, and with the sanction of the pres- 
cribed authority outside such limits for — 

(lit) taking measures to promote trade and 
industry ; 


(tn) adopting any measure, other than a 
measure specified in s. 7 or in the foregoing 
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provisions of this section, likely to promote 

Municipal the public safety, health, or convenience; 

Board 

Farrukhabad 

V, 

Babu Ram In Municipal Bdprd, Lucknow v. Sardar Iqbal Singh 

s. chantira, (1), a Division Bench of this Court held that the words 
“make provision" in s. 8 is indicative of the fact that 
something in the nature of a bye-law has to be made in 
order to enable the Board to iDerform any of the discre- 
tionary functions enumerated in s. 8. It is thus 
clear that the bye-law making power of the Board is 
utilisable for enabling the Board to perform its discre- 
tionary functions mentioned in s. 8. The impugned 
notifications are admitted by both the parties to have 
been passed under head ‘F’ of list I appended to s. 298 
(2). S. 298 permits a Board to make bye-laws for the 
purpose of promoting or maintaining the health, safety 
and convenience of the inhabitants of the municipality 
and for the furtherance of municipal administration 
under the Act. Under sub-s. (2) without prejudice to 
the generality of the power conferred by s. (1), the Board 
has the power to make bye-laws for matters described 
in List I. Under head ‘F’ of List I, bye-laws can be 
made for markets, slaughter-houses, sale of food, etc. 
These subjects are, in our opinion, covered by the 
phrase “safety and convenience” occurring in sub-s. (1) 
of s. 298 and also in cl. (m) of s. 8(1) of the Act. The 
law seeking to regulate the sale of goods would also be 
within the purview of cl. (Ill) of s 8(1) because regu- 
lation of the sale of food, etc. would be taking measures 
to promote trade in those goods. We are of the opi- 
nion that the impugned bye-laws were intra vires the 
powers of the Municipal Board conferred by s. 8(1) of 
the Municipalities Act read with s. 298 thereof. 

Under these provisions the • Municipal Board had 
power to frame bye-laws for an ‘area outside the muni- 
cipal limits provided it obtained the sanction of the 

(1) 1958 A.L.J. 648. 
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Prescribed Authority. In the case of the appellant Board 197a 
the Prescribed Authority was the Commissioner of the 
division. The impugned notifications on their 
show that the proposed amendments have been confirm- »• 
ed by the Commissioner. Thus this requirement was 
also fulfilled. We see no illegality in the impugned 
notifications. In the result the appeal succeeds and is 
allowed. The judgment of the learned single Judge 
is set aside and the writ petition is dismissed. Under 
the circumstances we make no order as to costs. 

We may observe that the learned AdvocateJGeneral 
at the hearing of the appeal before us stated that in spite 
of the success of the appeal the Municipal Board will 
not prosecute tire stall-holders in the land in dispute 
for die violation of the Bye-laws during the period end- 
ing with today. 

Appeal allowed. 


APPELLATE CIVIL (F. B.) 


Before Mr. Justice S. Chandra, Mr. Justice M. N. 

Shukla arid Mr. Justice K. N. Seth 
ABIDA RH'ATUN ... Appellant, 

V. 1972 

GENERAL MANAGER, DIESEL — 

May, 

LOaOMOTIVE, VARAJfASI ... Respondent. 

Inteipietation of Statute — Proviso dependent on the main 
enactment — rCannot be read as a substantive provision. 

The normal rule of construction with reg^d to a proviso 
is that it must prima facie be limited in its operation. It 
cannot be treated as if it were an independent enacting dause 
instead ofi being dependent on the main esniactment* It iS 
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1973 

Abida 

Khatun 

V, 

Genbral 

Manager^ 

Dibbel 

Locomotive, 

Varanasi 


foreign to the proper function of a proviso to read it as a 
substantive provision save in very excepuonal cases. 

Workmen’s Compensation Act, 1923, s. S(l)—WorkTmn in- 
luted duting the coutse of hts employment Accident not 
unsing out of employment— Compensuiion under s. 3(1) 

cannot be allowed. 

(Per Majority M. N. Shukla and K. N. Seth, JJ; S. 
Ch^dra, J. contra): It is not enough that the acadent 
took place in the course of employment and it must be fur- 
ther «tablibhed that it arose out of the employment. The 
words ‘out of and ‘in course of employment’ are used con- 
junctively and not disjunctively. What arises in the course 
of the employment is to be distinguished from what arises 
out of the employment. The former words relates to time 
conditioned by reteience to the man’s service, the latter to 
casuality. Not every acadent which occurs to a man during 
the time when he is on his employment — ^that is, directly or 
mdirecdy engaged on what he is employed to do— -gives a 
claim to compensation, unless it also arises out of employ- 
ment. 


F, A, F. O. no. 273 of 1968 from the orders of the 
workmen’s Compensation Commissioner, , Varanasi 
(Additional District Magistrate — E), dated June 28, 
1968. 


Kameshufftr Prasad Arrival, for the Appellant. 

Vvnod Srmrup, for the Respondent. 

S, Chandra, J. : — This is an appeal under s. 30 of the 
Workmen’s Compensation Act, 1923, against an order 
disallowing a claim for compensation. At the hearing 
o£ the appeal, a learned single Judge felt that there was 
considerable conflict of opinion on the questions of 
law involved in this case. He consequently referred 
the appeal to a Full Bench. 

Mohammad Ayub Khan, the deceased husband of the 
cladmattt-appdlant was employed as Works Supervisor 
in the Diesel Locomotive Works Project, Varanasi. 
June 4, 1967, was his rest dhy but owing to some work 
t^^e Senior Civil Engineer ordered him to report for 
duty on that day. In pursuance of this order he started 
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from his house at about 6 30 in the morning On the 
way, he was assaulted by some unknown persons. As abihv 
a result of the injuries caused to him he died on the 
spot His widow instituted a claim for Rs.8,000 as 
compensation against the employer. diesei. 

Locomotive, 

The Diesel Locomotive Works, the employer of the ' 
deceased, admitted that Ayub Khan was employed as s Chandra, 
alleged and that he was murdered on June 4, 1967 
while going to join his duty. It was, however, plead- 
ed that the deceased did not receive personal injury at 
an accident arising out of and in the course of his emp- 
loyment within the meaning of s. 3fiy Workmen’s 
Compensation Act It was asserted that he was mur- 
dered because of personal enmity and so the employer 
was not liable to pay compensation 

In support of the claim the appellant produced two 
witnesses. J K. Mital (P W I) was the Senior Civil 
Engineer at the D L. W., Varanasi He stated that 
June 4, 1967 was the rest day of the deceased but he had 
called him for doing certain work. He died as a result 
of the assault near the grain godown of the D L W 
This godown was not within the premises of the D. L 
W., but was adjacent to it The deceased was living 
outside the D. L W. premises but the place where he 
was murdered was his usual way for coming to the D 
L. W In cross-examination be stated that the nlace 
where the murder took nlace was within the limits of 
their territorial control. 

P W 2, Zakir Husain was the father of the deceased. 

He stated that his son left his house at 6 30 in the morn- 
ing on a bicycle in order to report for duty. He -was 
murdered on the way He did not know the reason or 
the motive for the murder. 

The employer-respondent adduced no evidence*, do- 
cumentary or oral. 

23— AD ' TTTr-^ 
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107-2 The Workmen’s Compensation Commissioner held 
that June 4, 1967 was admitted to be the rest day of 
KUAiw* deceased but none the less he had been called to 
report for duty on that day. He was waylaid near the 
foodgiains godown which was not within the premises 
of the D. L W The passage where he was murdered 
was safe in the ordinary course, and that he was killed 
j. ’ b) some body on account of personal enmity. On these 
findings the Commissioner came to the conclusion that 
the accident did not arise out of and in the course of 
the employment of the deceased with the D. L. W 
The claim was dismissed. 

Under s. 30 Workmen’s Compensation Act, an appeal 
against such an order lies only on a substantial question 
of law. The findings of fact cannot be questioned 
On behalf of the appellant it was, however, urged that 
the finding that some body killed Mohammad Ayub 
Khan out of per'onal enmity is vitiated by an error of 
l.iw because there was no evidence in support of it 
Learned counsel for the respondent was hot able to 
point to any material from which either expressly or 
bv implication an inference can be drawn that the cause 
of the murder was personal enmity. A finding with- 
out any evidence can be interfered with in appeal on 
the ground that it suffers from a substantial error of 
law I -would, therefore, ignore this finding. 

Learned counsel then pointed out that it is true that 
Sri Mital stated that the foodgrains godown was not 
within the premises of the D L, W but it was pointed 
out that the same witness had in cross-examination clear- 
ly stated that the godown was ivithin their controlling 
area. This was a very significant Statement which, 
since it was elicited in cros.s-examination conducted bv 
the employers, and against which the employers led no 
rebutting evidence, was binding on them. The fact 

tint the place of the murder was territorially controlled 

1 
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by the employers would only mean that a person could 
be at that place only with the permission of the employ- 
ers and that no member of the public would have any 
light to be there. The learned Commissioner over- 
looked this part of the statement and since this fact can 
be treated as admitted between the parties, it ought to 
be taken into consideration. 

The claim for compensation was laid under s. 3, 
Workmen’s Compensation Act, sub-s. (1) whereof states — 

“(1) If personal injury is caused to a workman 
by accident arising out of and in the course of his 
employment, his employer shall be liable to pay 
compensation in accordance w'ith the provisions of 
this Chapter: 

Provided that the employer shall not be so liable — 

(a) in respect of any injury which does not re- 
sult in the , total or partial disablement of the 
workman for a period exceeding seven days; 

(b) in respect pf any injury, not resulting in 
death, caused by an accident which is directly 
attributable to — 

(i) the workman having been at the time 
thereof under the influence of drink or drugs, 
or 

(ii) the w'llful disobedience of the work- 
man to an order expressly given, or to a rule 
expressly framed, for the purpose of securing 
the safety of the workman, or 

(iii) the wilful removal or disregard by 
the workman of any safety guard or other 
device which he knew to have been provid- 
ed for the purpose of securing the safety of 
workmen.” 
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V, 
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1072 It will be seen that the liability to compensation 
arises if personal injury is caused to a workman by an 
accident, provided .the .accident arose out of land in 
GenL-vl the course of his employment. Under the proviso, if 
^'niEsa the personal injury results in death of tlie workman, 
the employer will be liable, even though the workman 
s'ch^dra bimself have contributed to the accident by being 
J*” under the influence of drink or drugs or by wilfully 
disobeying 'Security measures or removing security 
devices In case of death, the Legislature has specifi- 
cally included cases where the workman by his mis- 
conduct of the kinds mentioned in the proviso causes 
the accident Such accidents will none the less be 
deemed arising out of and in the couise of his employ- 
ment. Obviously, the legislative intent is to widen 
the significance and concept of an accident arising 
out and in the course of employment, in cases of death. 

The Workmen’s Compensation Act, 1923, is in pan 
materm with the Workmen’s Compensation Act, 1897 
(replaced by the Act of 1906) of England The rele- 
vant provisions of the two Acts are identical in langu- 
age. The Courts in this country have hence consi- 
dered English decisions while determining the mean- 
ing and connotation of the terms 'accident’, 'arising 
out of’ and 'in the course of employment’. 

The term ‘accident’ caused controversy. Did it 
imply, as in Criminal Jurisprudence, absence of mens 
tea or was mens rea, irrelevant as in insurance contra- 
cts. Lord Macnaghten in Fentons v. Thorley (1) held 
that the Act used ‘accident’ in its popular sense as denot- 
ing an unlooked for mishap or an untoward event which 
It not expected or designed. 

This, however, did not close the point. Injury by 
assault was designed by tlie aggressor. Is such an 
assault an accident ? 

a) aws) A C. 448. 
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This was settled in Kelly’s case (1). The majority 1973 
held that it must not be designed by tlie sufiEerer. Vis- abida 
COUNT Haldane, L C. observed that the principle of 
the Workmen’s Compensation Act was one more altin gbnbrai. 

, . . , Managbr, 

to insurance at the expense or the employer against Dibbbi. 
accidents arising out of and in the course of his employ- ^ v^Ssi*' 
ment, than to the imposition on the employer of liabi- g aiandra 
lity for anything for which he might reasonably be made J 
answerable on the ground that he ought to have fore- 
seen and prevented it. The fundamental conception 
is that of insurance in the true sense In this contect 
‘accident’ would mean the kind of event which is un- 
locked for and sudden and causes personal injury. If, 
so far as the workman is concerned, unexpected misfor- 
tune happens and injury is caused, he is to be indemni- 
fied. 

Referring to the proviso of the governing section 
(which was in terms similar to the proviso in our Act) 
it was observed that the language used in the proviso 
confirms the view that ‘accident’ is used as including a 
mishap unexpected by the workman, irrespective of 
whether or not brought about by the wilful act of some 
one else. The view taken by the Court of Appeal in 
Nishet V. Rayne (2) and in Anderson v. Balfour (3) 
that the definition of ‘accident’ extended to a case of 
death by murder was afiirmed. It was observed that 
‘injury by accident’ is an integrated phrase and an event 
in the ordinary and popular sense can be described as 
an accident even though it was caused by deliberate 
violence. 

There is no evidence that the occurrence in which 
Mohammad Ayub Khan received personal injuries was 
designed by him. The cause or the motive of the oc- 
currence is unknown. It must be held that it was a 
mishap or an unexpected misfortune so far as the de- 
ll) (1914) A.C. m. (3) (1910) 2 K. B. 689. 

(8) (1910) 3 I.R. 497. 
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ceased workman was concerned. It was an 'accident' 
within meaning of s. 3(1) of the Workmen’s Co'mpen- 
V. sation Act. 

Genbral 

The accident, however, must arise out of and in the 
Loco Mo itvs, course of his employment The phrase “out of and in 
the course of employment” has proved troublesome. 

S Chandra, 

i “The word employment” said Lord Finlay in David- 
son and Co v. M. Robb (1) “must mean the same thing 
when in apposition with ‘in the course of’ as it means 
when in apposition with ‘out of’.” 


Employment was held to mean the discharge of the 
duties of the workman. This was understood to point 
to the specific work he was employed to do. Lord 
Finlay in Dennis v A. J. White and Co. (2) observed 
that if the injury is by assault it is material to show that 
the nature of the work involves liability to such mishaps, 
as in the case of a game keeper or watchman 


Lord Shaw of Dunfermline in Thom or Simpson 
V. Sinclair (3) held that this would mean that the 
words “arising out of the employment” should be 
construed to mean “arising out of the nature of the 
employment. “The noble Law Lord declined to so 
narrow the statutory words. It was observed that when 
a minor is engaged to hew coal, and in the course of his 
work brings down upon himself a mass of superincum- 
bent material it is plain that such a case would fall with- 
in the limited construction. But what would result M 


those infinitely more numerous cases of accident to un- 
derground workers, the specific nature of whose employ- 
ment was, for instance, not in actual excavation, but 
merely in the haulage of the coal or the lighi-ing or wat- 
Aing of the pit ? Accidents arise, not from anything 
in the nature of the particular miner’s work, but pos- 


(1) (1918) A. C. ai6. 


(1917) A.C. 479 (482ft. 

TQ7 /Til A ' 



2 ALL.] 


ALLAHABAD SERTbS 


183 


sibly from causes, say, subsidence, fires, or escape of 
gas. taking their origin, it may be miles away, commu- 
nicating along the strata of the earth and in no way 
casually connected with the particular workman’s jobs, manages 
I n all such cases it is quite* possible to figmc injuries by lotoS 
accident in the course of and arising out of employment 
which are totally disconnected with the nature of the s. Chant 
employment upon which the workman was generally or 
for the moment engaged, but which without any doubt 
sprang from the employment in the sense that it was on 
account of the obligations or conditions thereof, and on 
that account alone that he incunred the danger. His 
Lordship then held — 

“In short my view of the statute is that the ex- 
pression ‘arising out of employment’ is not con- 
fined to the mere nature of the employment. 

The expression in my opinion applies to the emp- 
loyment as such — to its nature, its conditions, its 
obligations, its incidents.’’ 

This statement of the law was approved by our Sup- 
reme Court in M. Macketmc v / M. Issak (1). 

It will be seen that though the elucuhnion was general, 
the principle was laid down in the context of the 
phrase "arising out of employment”. 

To clarify, the same learned Judge said in St. Helens 
Colliery Co. v Hewifson (2) tha<^ “that opinon substan- 
tially showed my estimate of what was the scope and 
meaning of the word ‘employment’ under the statute. 

T respectfully adhere to that view (v’hich npphes equal- 
ly to the phrase 'm the course of employment’)" {Italicis- 
ed mine). 

In the context of both ‘out of’ and ‘in course of, ‘em- 
ployment’ has to be understood in the same and liberal 
sense: Something like ‘the exigencies of the service’. 

a) A I R 1970 S C 1906. (3) (1934) A C 69 (88). 
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The conditions or obligations of employment were 
Abida referable to the duties of the workman, express or im- 
plied. Courts differed on the nature and scope of 
jSactr duty. In Hewitson’s case (1) the majority in the House 
dierbl ' of Lords took a strict view. It was held that the work- 
varanasi’ man should be under the control of the employer at 
s the time of accident and be bound to do what he was 

I- doing. There the employer had provided special 
trains to transport its workers to and from the place 
of work But the workmen were not bound to use 
them An accident at the railway platform was held 
outside the Act 


The matter was reviewed by the House in Weaver 
V Tredegar Iron & Coal Co Ltd (2). The accident 
occurred at a railway platform provided by the employ- 
er for the workmen’s transport by railway Lord 
Atkin observed that the word duty in the test has such 
a wide connotation that it gives little assistance as a 
practical guide It was held that though the workmen 
were not bound to use the train, but it practically all 
the workmen used it, they used it as a condition or inci- 
dent of the employment. It was held that if a work- 
man, in order to get to the actual place of work, had to 
enter and leave premises or areas on which otherwise 
he had no right to be and no reason for being, and, if 
an accident happens while the workman is so trying to 
get to his actual place of work, it is related to the emp- 
loyment, because it was part of his duty both to go to 
and to proceed from the work which he is employed to 
do. 

This view of duty has been accepted by our Supreme 
Court in B. E. S. T Undertaking v Mrs. Agnes (3). 
SuBBA Rao, J. held that though at the beginning the 
word duty has been strictly construed, the later decisions 
have liberalised its concept. A theoretical option to 

(1) 1924 A C. B9 (88) (2) 1940 (8) A.E R. 167 

(8) A.I.R 1964 S C 193. 
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take an alternative route may not detract from such a 1972 
duty if the accepted one is of proved necessity or of 
practical compulsion. Kh^ 

The words ‘out of’ connote origin, source or cause. Ganbral 
I t has been said that there ought to be a causal connec- 
tion. The accident should be the effect of which the^v^SuM*' 
cause is employment. In Upton v. Great Central Rail- g 
way Co. (1) Viscount Haldane observed that the expre- J- 
Sion ‘arising out of’ no doubt imports some kind of 
causal relation with the employment, but it does not 
logically necessitate direct or physical causation It 
was held — 


“That the accident should have arisen out of 
his fulfilment of these conditions (namely the con- 
ditions under which he was employed) seems to be 
all that is required to establish the only kind of 
causation that is demanded’’. 


There an employee of a railway company was sent 
from station A to station B to repair a water main 
there After finishing his work he returned to station 
B and awaited arrival of the train for A. As the train 
came in, he hurried across the platform to reach the 
proper carriage and slipped and hurt his knee, and he 
died as a result of the injury. It was admitted the in- 
jury arose in the course of employment. The House 
held it arose out of employment as well, because he 
was crossing the platform in fulfilment of the implied 
direction of the employer to return to station A. The 
fulfilment of the implied duty was the causal relation, 
because it brought the man to the place of accident. 

In M. Mackenzie v. I. M. Issak ( 2 ) the seaman (who 
was killed by unexplained drowning) was off-duty when 
he fell off the deck. It was held that the accident did 
not arise out of employment. The Supreme Court 

(1) (1924) A. C 802, A I,R, 1970 S. C. 1906, 

«4-An 
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referred to the distinction drawn by Farwell, L. J. in 
Bender v. Owners oj S S. ‘Zenf (1) that if a sailor was 
on duty as a member of the watch and he disappears, 
an inference might fairly be drawn that he died from 
an accident arising out of his employment But if he 
was not a member of the watch (that is he was off-duty) 
and he came up on deck and disappeared, the accident 
could not be said to arise out of employment. It is 
being engaged in fulfilling some duty, that makes the 
main difference. 

The fact that the employment brings the man to the 
place of accident, where he would otherwise have no 
right to be and no reason for being, establishes the 
causal relation between the obligations of employment 
and the accident, specially when the other relevant fact 
as to the cause is known Such an accident "arises out 
of” the employment. The words “out of” emphasise 
that the purpose of the workman’s being at the place of 
the accident should be the employment 

The words "in the course of” point to the time ele- 
ment of employment. The workman must have enter- 
ed his employment and must not have left it, at the 
place and time of the accident. 

.It was once thought that employment begins at the 
employer’s premises and ends when the "down tool” 
signal is given, or when the workshop is left. This 
conservative view was given up. Lord Atkin said in 
Weaver v Tredegar Iron & Coal Co. Ltd. (2) — 

"It does not necessarily end when the ‘down 
tools’ signal is given or when the actual workshop 
where he is working is left. In other words the 
employment may run its course by its own momen- 
tum beyond the actual stopping place. There 
may be some reasonable extension in both time 
and space.” 

(19081 8 K B n. 


(3) 1840 (8) A.E It- 167 (164). 
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This passage has been referred with approval by our 
Supreme Court more than once: see Saurashtm Salt 
Manufacturing Co. v Bai Valu Raja (1) and B. E. S. T. 
Undertaking v, Mrs. Agnes (2). 
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The decided cases show the extent of this notional 
extension of the employer’s premises or, as Lord Atkin 
put it m Weaver's case (3) “of the area (or the imme- s Chanda, 
diate area) of the employment’’, or as Subba Rao, J. 
held “of the area of the field of employment. “In 
Weaver's case (3) Lord Atkin after illustrating several 
cases of “going to’’ or “coming from” held that the 
course of employment runs till the place or area where 
the workman has no right to be and no reason for be- 
ing except because of the conditions of his employment. 

The course includes, apart from the actual work-place, 
such places or areas which the employer provides or 
controls to facilitate the ingress or egress of his work- 
men. 


The course of employment thus does not necessarily 
run up to the place of the workman’s residence. The 
facts of each case have to be examined to determine its 
limits. In the present case Ayub Khan had been called 
on duty on his rest day. He was going on a bicycle 
to report for work when the accident happened. The 
obligation of his employment brought him to that 
place. This was the causal .relation. The accident 
thus arose out of his employment. 

The place of occurrence was within the area of con- 
trol of the employers. The deceased was going on the 
habitual route. The accident at sudi a place would be 
in the course of the employment. 

The injury, namely death by accident arose out of 
and in the course of employment of Ayub Khan. His 

( 1 ) A I.R 1968 S. C 881 (882). (2) A.I.R. 1964 S. C. 198 (199). 

' ' (8) 1940 (!8) A.E.R. 167. 



THE INDIAN LAW REPORTS 


188 


11972 


1973 dependants were within the Act, entitled to compen- 
Abida sation. 

In some decided cases phrases like ‘dangerous spot’, 
‘speaal peril’ or ‘added risk’ have been used. When 
dibbbi. considered out of context they cause confusion. There 
Varanasi may be cases where the nature of the employment in- 
s. volves risks peculiar to it. In those cases a direct 

J* causal relation exists. They are special risks. A war- 
den of a lunatic asylum, a game-keeper or a watchman 
face risk of an assault, because the nature of their work 
involves it. Employment, however, has been used in 
the Act in a wider sense, to cover in addition its condi- 
tions, obligations and incidents. These elements may 
expose the workman to risks of an accident. Such 
risks are what are generally called “environmental” or 
“community” risks, i.e. risks inherent in the surround- 
ings like risks from natural forces (e.g. lightning, etc,). 
There are other general risks popularly called “street” 
or “locality” risks. In all these, the casual connection 
is not direct, but proximate In such cases the relevant 
query is not whether the nature of the employment 
involves the risk, but whether the workman faced the 
dangerous spot during the time of his employment 
and while doing his employer’s work or fulfilling 
some obligation or condition of his employment. 

The Privy Council in Margaret v, T. B. Sons Ltd. 
(1) held 'that the phrase “dangerous spot” means a spot 
whidi in fact turns out to be dangerous. It dissented 
from the definition of this phrase by Lord Wrenbury in 
Allcock V. Rogers (2) as a place which has some quality 
which results in danger, as for instance, that an insecure 
wall which may fall, exists there. 

With respect, I am in agreement with the decision of 
Chagla, C. J, in Bhagubai v. General Manager ^ Central 
Railway (3). In that case 'the deceased was employed 


(1) 


A.I.R. 1988 PC. 836 (339). 

(8) A.I R. 1966 Bom 


(3) 118 L.T. 886. 
106. 
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in Central Railway at a station and he lived in the 

railway quarters adjoining the railway station. It was abida 

found as a fact that the only access for the deceased from 

his quarters to the railway station was through the com- 

pound of the railway quarteis One night the deceased 

left his quarters a few minutes before midnight in order Varajmsi' 

to join duty and immediately thereafter he was stabbed s. Sandra, 

by some unknown persons. There was no evidence 

that the employee was done to death because some one 

was interested in murdering him. It was admitted that 

the accident arose in the course of his employment It 

was held that the authorities had clearly laid down that 

if 'the employee in the course of his employment has to 

be in a particular place and by reason of his being in 

that particular place he has to face peril and the accident 

is caused by reason of that peril which he has to face, 

then a casual connection is established between the 

accident and the employment, because the peril was 

incidental 'to his employment. I would respectfully 

add that the peril or the risk was incidental to the 

employment because at the time of the accident the 

deceased was fulfilling an obligation of his employment, 

namely to join duty, and while doing so he became 

exposed to the risk of being assaulted. The facts of this 

case are similar to the present one and the decision is 

applicable. 

Learned counsel for the employer sought to place 
reliance upon Fitzgerald v. S. G. Clarke & Son (1). The 
House of Lords in Thom or Simpson v. Sinclair (2) held 
this decision to be doubtful. Learned counsel also 
referred to Kellys case (3). An assistant master at an 
industrial school, while engaged in the performance of 
his duties was assaulted W two of the pupils and killed. 

The entire discussion was if the event was “an accident”. 

The majority held that the motive of the assaulter was 

(1) (1908) a K.B. 796. (3) (1917) A.C. 107 (188). 

(8) (1914) A.C. 667. 
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1973 immaterial. The victim had not designed it and so it 
abjda" was an accident This case is not an authority for the 
assault would arise out of the employment 
vun'^ only when the motive of the assaulter is known, and the 
Diesel motive connects It with the work of the victim As 
varanas/ already seen, such a submission has been repeatedly 
s. aiandra, repelled. If it is established, as the evidence in Kelly’s 
J- case (1) did, that the aggressors planned the murder 
because of the victim’s toughness in his work, 'the fact 
goes to show the existence of a direct cause. But as 
seen, a direct causal relation is not necessary. A proxi- 
mate connection is also enough. If the victim is “on 
duty’’ (in its liberal sense), the accident arises out of 
employment. 

In my opinion, the phrase “in the course of and 
arising out of” denotes an integrated idea involv- 
ing the concept of time, place as well as purpose. As 
explained above, if these factors are established, i.e. the 
workman is at the place of the occurrence during his 
employment and for the purposes of his employment, 
the employer can get out of the Act only if it is proved 
that the occurrence was designed by the workman (as 
in the case of a suicide) or was due to his wilful mis- 
conduct (as in a case of personal enmity). If these 
facts are proved, the case, in my opinion, goes outside 
the Act because then it ceases to be an “accident” as 
known to the section. An event proved to be designed 
or expected by the workman is not an “accident”. In 
the present case, there is no evidence of suicide or 
personal enmity. The employer remains liable. 

The Employees’ State Insurance Act, 1948, is in pari 
materia with 'the Workmen’s Compensation Act, 1923. 

It by s. 3 establishes an Employees’ State Insurance Cor- 
poration and by s. 26 an Employees’ State Insurance 

(1) (IWli) A.C, 667. 
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Fund to which the Central Government makes a grant iwa 
(s. 27) and to which contributions are made by the em- abioa 
ployees as well as the employer (s. S9). S. 38 provides 
that subject to 'the provisions of this Act, all employees 
in factories or esablishments to which this Act applies Bibsei. 
shall be insured in the manner provided by the Act. Varanasi 
S. 1 (4) states that the Act shall apply in the first instance $. aaiidra, 
to* all factories including factories belonging to the Gov- 1 
ernment other than seasonal factories. S. 28 lays down 
the purposes for which the Employees’ State Insurance 
Fund shall be expended One of the purposes is pay- 
ment of benefits to insured persons and to their fami- 
lies. S. 52 provides for dependants’ benefits. It says 
that where an insured person dies as a result of an em- 
ployment injury sustained as an employee under this 
Act, dependants’ benefits shall be payable to his depen- 
dants at such rates and for such period as is specified 
in the Second Schedule S. 63 provides for disablement 
and dependant’s benefits. It says — 

"53 Disablement and dependants^ benefits — 

Where an insured person is or his dependants are 
entitled to receive or recover, whether from the 
employer of the insured person or from any other 
person any compensation or damages under the 
Workmen’s Compensation Act, 1923, or otherwise, 
in respect of an employment injury sustained by 
the insured person as an employee under this Act, 
then the following provisions shall apply, namely: 

(i) The insured person shall, in lieu of such 
compensation or damages, receive the disable- 
ment benefit provided by this Act (but subject 
otherwise to the conditions specified in the 
Workmen’s Compensation Act, 1923) from the 
Corporation and not from the employer or 
Other person. 
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(ii) If 'the insured person dies as a result of 
the employment injury sustained as an em- 
ployee under this Act (whether or not he was 
in receipt of any periodical payment for 
temporary disablement in respect of the injury), 
dependants’ benefit shall be payable at the 
rates and in the proportion specified in the 
Second Schedule to his widow or widows 
during her or iheir widowhood, and to minor 
legitimate or adopted sons and minor legiti- 
mate unmarried daughters. 

(iii) 

(iv) 

(v) Save as modified by this Act, the obli- 
gations and liabilities imposed on an employer 
by the Workmen’s Compensation Act, 1923, 
shall continue to apply to him.” 

This Act, provides for payment of benefits for employ- 
ment injuries to the insured person and in case he dies 
to his dependants. Compensation for employment 
injury is payable to the insured person by the Cor- 
poration, the employer is not liable to pay it. But in 
case of death, the dependants are entitled to claim com- 
pensation at the rates specified in the Second Schedule 
from the Corporation, and this is not in lieu of their 
entitlement to the compensation under 'the Workmen’s 
Compensation Act, 1923, but appears to be in addition 
to it. 


The insured person or his dependants can claim 
compensation only in respect of an employment injury. 
S. 2(8) defines an employment injury to mean a personal 
injury to an employee caused by an accident or an 
occupational disease arising out of and in the course of 
his employment in a factory or establishment to which 
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thii Act applies, which injury or occupational disease 
will entitle such employee to compensation under the 
Workmen’s Compensation Act, 1923, if he were a work- 
man within the meaning of the said Act. It will thus 
be seen that the entitlement to compensation under the 
State Insurance Act is in respect of the same injury for 
which compensation is provided in the Workmen’s Com- 
pensation Act, 1923, namely an injury by accident aris- 
ing out of and in the course of his employment 

Under the Employees’ State Insurance Act the em- 
ployee also makes a contribution to the Fund from 
which he or his dependants are entitled to receive the 
benefits The significance and connotation of the 
expression “arising out of and in the course of employ- 
ment” given to the phrase occurring in the Workmen’s 
Compensation Act will have a direct impact upon the 
right of the workman to claim compensation under the 
State Insurance Act. This phrase should, therefore, be 
construed liberally so that the combined object of the 
Workmen’s Compensation Act and the Employees’ State 
Insurance Act of providing Insurance is advanced. It 
should not be so construed as to deprive an employee 
from getting compensation from the Corporation even 
though he may have contributed a substantial sum to 
it as an insurance against a contingency like death owing 
to an employment injury. This aspect also impels me 
to construe the phrase “arising out of employment” in 
its liberal and realistic sense. 

It is agreed that the monthly wages of the deceased 
was Rs.285.50. Under s. 4 read with the 4th Schedule 
of the Act, the employers were liable to pay Rs.8,000 as 
compensation. 

In the result, the appeal is allowed. The impugned 
order is set aside. The application for recovery of 
Rs.8,000 is decreed with costs throughout 
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lora M. N. Shukla_, J, : — I have had the advantage of per- 
Khaton using the judgments prepared by my learned brothers. 
nJL^r, Hence, it is not necessary for me to repeat the facts of 
^ content myself merely with the treat- 
ment of the question of law which falls for decision. I 

regret my inability to agree with the conclusion reached 

by Hon’ble Satish Chandra, J. 

The employer’s liability under the Workmen’s Com- 
pensation Act arises provided the conditions laid down 
in s. 3 of the Act are fulfilled. This provision has been 
the subject of a catena of judicial decisions, English as 
well as Indian. The one point which emerges from 
these decisions is 'that the condition precedent to a lia- 
bility under the said provision is a causal connection or 
association between the employment and the injury 
caused by the accident. If after looking at the whole 
b^y of facts k can be drawn as a fair inference and 
without overnice conjectures that an act done in carry- 
ing out the conditions of the employment caused the 
^Mental injury, the employer would be liable for pay- , 
ing compensation. In the instant case where the work- 
man was murdered no liability for compensation can be 
festened on the employer unless some nexus can be esta- 
blished between the employment as such and the act of 
murder. 'ITiis aspect of the nature of liability under the 
Wor!^en s Compensation Act is fully illustrated by the 
decision in the leading case of the House of Lords in 
Board of Management of Trim Joint District School v, 
Kelly (1). 'The facts of that case were that an assistant 
^ster at an industrial school, whilst engaged in the per 
formance (rf his duties, was assaulted by two of the 
pupils m pursuance of a pre-concerted plan of attad 
an e . A dependant of the deceased daimed com 
pensation from the managers of the school. The county 
court judge found that some of the boys were unrui 

(1) 1914 Appeal Cases p, 667. 
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and badly disposed and that the deceased met is’a 

his death by accident arising out of and in Abida 

the course of his employment. It was held (1) 

that the death was caused by accident, and (2) 

that there was evidence to support the findins of the Dibsisl 

1 1 .-I LoooMonvi 

arbitrator that the accident arose out of the employ- Varanasi 

ment.” But it may be noted, as Viscount Haldane, 

L. C. pointed out (at p. 673 of the Report) that there ®*^‘*>*» h 
was evidence in the case that the assault was premedita- 
ted and ihe outcome of a conspiracy among some of the 
boys to injure the school master, who had punished or 
threatened to punish them, and who on Ae occasion 
in question was remonstrating with them. In the ins- 
tant case similar evidence is lacking and there is nothing 
to connect the murder of the deceased with the workers 
in the D. L. W. so as to warrant the inference that the 
accident arose out of the employment. 

The same principle has been approved by our Sup- 
reme Court in recent decisions some of which may be 
noted. In B, £. S. T. Undertaking v. Mrs. Agnes (I), 
the facts were that the workman who was employed as a 
bus driver in the Undertaking finished his work for the 
day at about 7,45 p m- at Jogeshwari Bus Depot. After 
leaving the bus in the depot, he boarded another bus in 
order to go to his residence at Santa Cruz. The said 
bus collided with a stationary lorry parked at an awk- 
ward angle on Ghodbunder Road near Erla Bridge, 

Andheri. As a result of the collision the workman was 
thrown out on the road and injured. He was removed 
to hospital for treatment where he succumbed to his in- 
juries. His widow filed an application in the Court of 
the Commissioner for Workmen’s Compensation, Bom- 
bay claiming compensation. The Commissioner dis- 
missed the application. On appeal the High Court of 

(1) A.I.R. 1964 S.C t98, 
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Bombay allowed the claim and passed) a decree in favour 
Abtoa of the widow. Hence, an appeal was preferred in the 
kha^w Supreme Court on behalf of the B E. S T. Undertak- 
ing. The evidence in 'that case was to the effect that 
LooM^cv^ order to afford facility to the bus drivers employed 
Varanasi in the Undertaking and enabling them to attend to 
m.n! their duties punctually they were provided on behalf of 
SbukU, j. Undertaking free transport in any of the numerous 
buses owned by the Undertaking. Subha Rao, J ob- 
served — 


"As the free transport is provided in the interest 
of service, having regard to 'the long distance a 
driver has to traverse to go the depot from his 
house and vice versa, the user of the said buses is a 
proved necessity giving rise to an implied obli- 
gation on his part to travel in the said buses as a 
part of his duty. He is not exercising the right as 
a member of the public, but only as one belonging 
to a service.” 


Thus, it was emphasised that on the facts of the case it 
was evident that the facility was given "in the course of 
employment” ; it was virtually the duty of the em- 
ployees in the interest of service to utilise such buses 
both for coming to the depot and going back to their 
homes. In these circumstances it was held that when a 
driver while going home from the depot or coming to 
the depot used the bus and any accident happened to 
him, k must be deemed to be an accident in the course 
of the employment. The basis of the whole decision 
was that the workmen drivers were given that facility 
not as members of the public but as employees There- 
fore, the Supreme Court held that >the workman’s widow 
was entitled to compensation. It is manifest that an 
intimate relationship between the accident and the 
course of the employment was established in that case. 
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The same principle was endorsed by 'the Supreme 
Court in M. Mackenzie v. I. M. Issak (1). In para 6 
of the reports Ramaswami^ J observed — 

“There must be a causal relationship between 
the accident and the employment.” 

He added— 

“The expression ‘arising out of employment’ is 
again not confined to the mere nature of the 
employment. The expression applies to employ- 
ment as such — to its nature, its conditions, its ob- 
ligations and its incidents.” 

In my opinion the addition of these words does not mili- 
tate against 'the former observation which underlines the 
causal relationship between the accident and the em- 
ployment. On the other hand, it reinforces the same. 

Applying the above dictum to the facts of the preseht 
case I find absolutely no material which may reflect any 
intimate relationship between the death of the workman 
and the course of his employment 

It is also necessary to examine the consequences of 
the proviso to s 3(1) of the Act. It runs as follows: 

“Provided that the employer shall not be so 
liable — 

(a) in respect of any injury which does not 
result in the total or partial disablement of 
the workman for a period exceeding three 
days ; 

(b) in respect of any injuiy, not resulting 
in death, caused by an accident which is 
directly attributable to — 

(1) A.I.R. 1970 S C 1906, 
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(i) the workman having been at the time 
thereof under the influence of drink or 
drugs, or 

(ii) the wilful disobedience of the work- 
man to an order expressly given, or to a 
rule expressly framed, for the purpose of 
securing the safety of workmen, 

(iii) the wilful removal or disregard by 
the workman of any safety guard or 
other device which he knew to have been 
provided for the purpose of securing the 
safety of workmen.” 

Cl. (b) of the proviso in substance provides that if the 
personal injury results in the death of the workman, the 
employer will be liable, even though the workman may 
himself have contributed to the accident by being under 
the influence of drink or drugs or by wilfully disobeying 
security measures or removing security devices. From 
this in my opinion it is not correct to sj>ell out a legis- 
lative intent to widen the scope of the employer’s lia- 
bility. The substantive provision which prescribes the 
criterion for the employer’s liability for compensation is 
cl. (1) of s. 3 of the Act. The proviso does not enlarge 
the area of such liability, much less does it create any 
new liability. On the contrary, it restricts the ^cope of 
the employer’s liability in certain situations and at the 
same time provides that in certain other situations the 
scope of the liability would not be abridged. The ulti- 
mate effect of the proviso is either to curtail or not cur- 
tail the extent of the liability created by s. 3(1). It can- 
not obliterate the basic condition whidi must* exist, viz., 
a reasonable nexus between the accident and the em- 
ployment. Even where a workman by his own action 
such as drunkenness, etc. contributes to his death, the 
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employer becomes liable provided that at the time of 
the accident the workman was performing the duties of 
his employment and the accident occurred because he 
chose to discharge those duties. If he had refrained 
from discharging such duty, the occasion for the accident 
would not have arisen. Therefore, there is a funda- 
mental connection between the accident and the em- 
ployment and the former can be deemed to have arisen 
out of employment. But where this primary causal 
connection is absent, no liability can be fastened upon a 
employer by virtue of the proviso to s. 3. In other 
words, the proviso merely provides where the contri- 
butoiy cause afforded by the workman himself would 
disentitle him from claiming compensation and where it 
will not so preclude him. The proviso simply rules out 
what in its absence would have been extenuating circum- 
stances qua the liability of the employer. 

In any case the proviso does not enlarge the ambit of 
the central provision contained in d. 1 of s. 3. A 
personal injury to a workman may result in death or 
disablement for a period exceeding three days or it may 
not have any of these two results. Assuming for a 
moment that there was no proviso to the section. In 
that case if the accident (of either kind referred to above) 
occurred in the course of and arising out of the em- 
ployment, the employer shall be liable and the circum- 
stances enumerated in (i), (ii) and (iii) of cl. (ft) of the 
proviso would be immaterial. The effect of the proviso 
is to partially restrict that liability, i.e., in cases where 
there is death or disablement for a perod exceeding 
three days. The factors mentioned in (i), (ii) and (iii) 
would become material in restricting the liability to cases 
where the injury results in death. 

The normal rule of construction with regard to a pro- 
viso is that it must prima facie be limited in its opera- 
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tion It cannot be treated as if it were an independent 
enacting clause instead of being dependent on the mam 
enactment. It is foreign to the proper function of a 
proviso to read it as a substantive provision save in very 
exceptional cases As Lord Watson said ill West 
‘'“vabInaw’ Derby Umon v. Metropolitan Life Assurance Society 
M N. (1) “I am perfecdy clear that, if the language of the en- 
acting part of the statute does not contain the provisions 
which are said to occur in it, you cannot derive these 
provisions by implication from a proviso”. The prin- 
ciple laid down by the House of Lords in the above 
decision was that arguments from a proviso which seek 
to extend the operative effect of the substantive enact- 
ment are not legitimate unless there is real ambiguity 
in the substantive enactment. The rule is thus stated 
in Graies “On Statute Law” (sixth edition) at p 217 — 

“The effect of an excepting or qualifying proviso, 
according to the ordinary rules of construction, is 
to except out of the preceding portion of the enact- 
ment, or to qualify something enacted therein, 
which but for the proviso would be within it ; and 
such a proviso cannot be construed as enlarging 
the scope of an enactment when it can be fairly and 
properly construed without attributing to it that 
effect. ” 

“When one finds a proviso to a section ‘said 
Lush, J, in Mullins v. Treasurer of Surety (2)’ the 
natural presumption is that, but for the proviso, 
enacting part of the section would have included 
the subject-matter of the proviso.” 

In S. B. K. Oil Mills v. Subhash Chandra (3) (at p. 1600) 
Hidayatullah, J. ruled — 

“The law with regard to provisos is well-settled 
and well-understood. As a general rule, a proviso 
is added to an enactment to quality or create an 

(1) (1887) A.C. M7. (2) (1880) 6 Q.B.D 170, 178. 

(8) A.I.R. 1961 S.C. 1698. 
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exception to what is in the enactment, and ordi- 
narily, a proviso is not interpreted as stating a gene- 
ral rule.” «• 

Gembiul 

Therefore, proviso cannot be construed as enlarging the 

scope of an enactment when it can be fairly and properly locomotive, 

construed without attributing to it that effect. Sub-s. 

(1) of s. 3 of the Workmen’s Compensation Act expressly M*N.^shukia, 
enunciates the fundamental condition fen: creating the 
liability for payment of compensation. It is not ambi- 
guous, much less absent in the substantive enactment, 
hence the proviso must be interpreted as reinforcing the 


To me it appears to be of no consequence that the 
same phrase “arising out of and in the course of his em- 
ployment” occurs in another enactment (the Employees’ 
State Insurance Act, 1948) relating to employees in facto- 
ries, establishments etc. S. 2(8) of that Act defines an 
employment injury to mean a personal injury to an em- 
ployee caused by an accident or an occupational disease 
arising out of and in the course of his employment in 
a factory or establisment to which this Act applies. But 
the adoption of the same language in more than one 
statute is not a legitimate ground for giving an extended 
or wider meaning to those words. If other relevant 
considerations under an Act incline in favour of a res- 
tricted construction, the same must be applied. It is 
irrelevant that the adoption of a liberal interpretation 
of certain phraseology in a pleunality of statutes has the 
potentiality of conferring more extensive benefits on a 
sizeable section of society. The desire to assist the 
workman in distress should, not lead to a stretching of 
the language of the statute. No doubt, the mandate of 
the Constitution in Art. 38 is to build a welfare society 
in which justice, social, economic and political shall 
inform all the institutions of our national life. Never- 
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theless, in my opinion the broad sweep and generali- 
zation and emphasis on social objectives must yield place 
■to a more legalistic approach in the field of industrial 
jurisprudence. 

I would, therefore, dismiss this appeal but make 
the costs easy. 

K. N. Seth, J.: — This appeal by the claimant in a 
case under the W^orkmen’s Compensation Act (Act no. 
VIII of 1923) (hereinafter referred to as the Act) has 
been referred to the Full Bench in view of the impor- 
tance of the legal questions raised in the case. 

The husband of the appellant was employed as Works 
Supervior (Maintenance) in the Diesel Locomotive 
Works Projects (hereinafter referred to as the D. L. W.). 
On June 4, 1967 he was called for duty in the morning 
although that was his rest , day. While going to the 
D. L. W. in the morning, he was murdered by some Un- 
known assailant at about 7.30 a.m. near the grain godown. 
A claim for Rs.8,000 as compensation was preferred by 
the appellant. It was asserted that the deceased was 
attacked because of his strictness in supervision and tak- 
ing of work and report for action against certain wor- 
kers 


The claim was contested by the respondent. It was 
admitted, that the deceased was employed as a works 
■supervisor and was murdered on 4th June, 1967 while 
coming to the D. L. W. It is also not in dispute that 
the pay of the deceased was Rs.285.50 p.m. It was, how- 
ever, denied that the personal injury in this case was 
caused by accident arising out of and in the course of 
employment. It was further asserted that he was mur- 
dered because of personal enmity with certain persons. 

The Workmen’s Compensation Commissioner by his 
order, dated 28th June, 1968 dismissed the claim of the 
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appellant holding that the accident did not arise out o£ 
and in the course of the employment of the deceased in 


the D. L. W. 
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Abtoa 
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General 

The question that arises for consideration in this m^ger, 
appeal is whether the accident aiose out of and in the LocoMoirva, 
course of employment within the meaning of s. 3 of the 


Act which runs as follows: 


K. N. Seth, 

J 


“(1) If personal injury is caused to a workman 
by accident arising out of and in the course of his 
employment, his employer shall be liable to pay 
compensation in accordance with the provisions of 
this Chapter ... 


It is well-settled that to enable a claimant to come 
within the Act, the injury by accident must arise both 
out of and in the course of employment. The words 
“arising out of and in the course of his employment” are 
pan materia with those found in the corresponding sec- 
tion of the English statute. The phrase "in the course 
of employment” refers to the time during which em- 
ployment continues. A narrow meaning was given to 
these words by the earlier English cases, but subsequent 
decisions have widened its scope It is no longer correct 
to say that the employment c^mences when the em- 
ployee reaches his place of work and ceases when he 
leaves the place. It is unnecessary to refer to the various 
decisions in England as the theory of notional extension 
of time and place has been recognised by the Supreme 
Court in the case of Saurastra Salt Matuffacturing Co. 
V. Bat Valu Raja (1). It was observed — 


“As a rule, the employment of a workman does 
not commence until he has reached the place of 
employment and does not continue when he has left 
the place of employment, the journey to and from 
the place of employment being excluded. It is 
(1) A.I.R, J968 S.C- 881. 
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now well-settled, however, that this is subject to the 
theory of notional extension of the employer’s 
premises so as to include an area which the work- 
man passes and repasses in going to and in leaving 
the actual place of work. There may be some 
reasonable extension in both time and place and 
a workman may be regarded as in the course of his 
employment even though he had not reached or 
had left his employer’s premises. The facts and 
circumstances of each case will have to be 
examined very carefully in order to determine 
whether the accident arose out of and in the course 
of the employment of a workman, keeping in view 
at all times this theory of notional extension.” 

It was, however, emphasised in the aforesaid case “that 
when a workman is on a public road or a public place 
or on a public transport he is there as any other mem- 
ber of the public and is not there in the course of his 
employment unless the very nature of his employment 
makes it necessary for him to be there. A workman is 
not in the course of his employment from the moment 
he leaves his home and is on his way to his work. He 
certainly is in 'the course of his employment if he reaches 
the place of work or a point or an area which comes 
within the theory of notional extension, outside of which 
the employer is not liable to pay compensation for any 
accident happening to him”. The facts of the case were 
that in order to reach the place of employment one had 
to cross a creek on boat and after traversing the sandy 
area one could reach the salt jetty of the appellant com- 
pany. On the day in question a boat carrying certain 
workmen employed by the appellant company met with 
an accident while crossing the creek and some workmen 
were drowned. Applying the theory of notional exten- 
sion, their Lordships held that when the -workman left 
the premises of the employer and reached the bank of 
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creek for crossine over to the other side and met with the 

^ • 1972 

accident while crossing the creek it could not be said 

'that the accident happened in the course of employment, 

The question was again considered by the Supreme 
Court in the case of General Manager of B. E. S. T. JIanager, 
Undertaking v. Mrs. Agnes (1). Subba Rao^ J. deliver- looomouvb, 
ing the majority judgment after considering a large 
number of English cases, observed — iLN.seUi, 

“The question, when does an employment begin 
and when does it cease, depends upon the facts of 
each case. But the courts have agreed that the em 
ployment does not necessarily and when the “down 
tool” signal is given or when the workman leaves 
the actual workshop where he is working. There 
is a notional extension at both the entry and exit 
by .time and space The scope of such extension 
must necessarily depend on the circumstances of a 
given case. As employment may end or may begin 
not only when the employee begins to work or 
leaves his tools but also when he used the means 
of access and agrees to and from the place of em- 
ployment. A contractual duty or obligation on the 
part of an employee to use only a particular means 
of transport extends the area of the field of employ- 
ment to the course of the said transport. Though 
at the beginning the word ‘duty’ has been strictly 
construed, the later decisions have liberalized this 
concept. A theoretical option to take an alter- 
native route may not detract from such a duty if the 
accepted one is of proved necessity or of practical 
compulsion.” 

In the aforesaid case the Supreme Court, after discuss- 
ing the terms of employment of the workman, came to 
the conclusion that the right to travel in the bus in order 
to discharge his duties punctually and efiiciently was a 

(1) A.I.R. 19M S.C 193 
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condition of his service and on that basis came to the 
conclusion that when a workman going home from the 
KmTON depot or coming to the depot uses the bus any accident 
that happens to him is an accident in the course of his 

General rr i , i i r • i 

Manager, employment It is thus clear that the theory or notional 
locomootvh, extension of time and place is not unlimited in its scope 
Varanas i would depend on the circumstances of each case As 
X N. Seth, observed by Lord ProtEr in Weaver v. Tredegar Iron 
and Coal (1) “the question is not, I think whether the 
man was on the employer’s premises. It is rather whe- 
ther he was within the sphere of area of his employ- 
ment”. Lord Porter further observed — 


"It is in the course of his employment, and, if the 
phrase be used, it is part of his duty, both to go to 
and to proceed from the work upon, which he is 
engaged, and, so long as he is in a place in which 
persons other than those so engaged would have no 
right to be, and indeed, in which he himself would 
have no right to be but for the work on which he 
is employed, he would, I think, normally still be in 
the course of his employment. ” 


In the present case it is not disputed that the workman 
was on his way to join his duty and he met with an 
accident at a place which was within the jurisdiction 
of the D. L. W. It is clear that but for his employ- 
ment the workman would not have been at that place 
Applying the theory of notional extension it may be 
held that the workman met with the accident in the 
course of his employment. 

It is, however, not enough that the accident took 
place in the course of employment and it must be 
further established that it arose out of the employment. 

(1) (1940) 3 All E.R, 167 at p. 179. 
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The words ‘out of’ and ‘in the course of employment’ 
aie used conjunctively and not disjunctively. As ob- 
bv-rved by Lord Wright in Dover Navigation Co. Ltd. 
V. Crage (1) “What arises ‘in the course’ of the em- 
ployment is to be distinguished from what arises ‘out 
of the employment’. The former words relate to time 
conditioned by reference to the man’s service, the latter 
'to casuality. Not every accident which occurs to a 
man during the time when he is on his employment 
— that is, directly or indirectly engaged on what he is 
employed to do — ogives a dlaim to compensation, un- 
less it also arises out of the employment’’. 

The expression ‘arising out of the employment’ was 
explained by Lord Shaw in the leading English case 
of Thom {of Simpson) v Sinclair (2) thus — 

“In short, my view of the statute is that the ex- 
pression ‘arising out of the employment’ is not 
confined to the mere ‘nature of the employment’. 
The expression in my opinion applies to the em- 
ployment as such — to its nature, its conditions, its 
obligations, and its inadents. If by reason of 
any of these the workman is brought within the 
zone of special danger and so injured or killed. 
It appears to me that the broad words of the sta- 
tute 'arising out of the employment’ apply. If 
the peril which he encountered was not an added 
peril produced by the workman himself, as in the 
cases of Plumb v. Codben Flour Mills Company 
(3) and Barnes v. Nunnery Colliery Company (4) 
in this House, then a case for compensation under 
the statute appears to arise.” 

In this case a woman employed by a fish-curer, while 
working in a shed belonging to her employer, was in- 
jured by a fall of the wall which was being built on 

(1) (1989) 4 All. E.R. 668. (2) 1917 A.C. 127. 

^8) (1914) A.C, 69. (4) (1912) A.C. 44. 
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an adjacent building with the result that the shed col- 
lapsed and the woman was buried under the wreckage. 
Applying the test laid down by Lord Shaw it is obvi- 
ous that the employee was brought within the zone of 
special danger due to her employment and the House 
of Lords, therefore, held that the accident arose out 
of her employment and was entided to compensation. 

It is not necessary to multiply citation of English 
cases except to refer to the speech of Lord Tomlin in 
Simpson v. London, Midland and Scottish Railway 
Company (1) wherein the Law Lord, reviewing previ- 
ous authorities on the unexplained accident cases, 
stated — 


" Where th^ evidence esta- 

blishes that in the course of his employment the 
workman was properly in a place to which some 
risk particular thereto attaches and an accident 
occurs capable of explanation solely by reference 
to that risk, it is legitimate, notwithstanding the 
absence of evidence as to the immediate circum- 
stances of the accident, to attribute the accident 
to that risk, and to hold that the accident arose 
out of the employment ; ” 

In the same case Lord Thankerton observed 

“• ■ • .the principle to ‘ be applied in 
such cases is that if the accident is shown to have 
happened while the deceased was in the course of 
his employment and at a place where he was dis- 
charging the duties of his employment, and the 
accident is capable of being attributed to a risk 
which is ordinarily inherent in the discharge of 
such duties, the Arbitrator is entitled to infer, in 
the absence of any evidence tending to an oppo- 
site conclusion, that the accident arose out of the 
employment." 


0 ) (im) A.C. 8Bl. 
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This question has been considered by the Supreme 

Court in the case of Mackinnon Mackenzie and Co. 

Piivate V. Ibrahim Mahommad Issak (1) wherein 

Ramaswami, J speaking for the Court observed — 

“To come within the Act the injury by accident 
must arise both out of and in the course of em- 
ployment. The words ‘m the course of the em- 
ployment’ mean ‘in the course of the work which 
the workman is employed to do and which is inci- 
dental to It’ The words ‘arising out of employ- 
ment’ are understood to mean that during the 
course of the employment, injury has resulted 
from some risk incidental to the duties of the ser- 
vice, which, unless engaged in the duty owing to 
die master, it is reasonable to believe the work- 
man would not otherwise have suffered’. In other 
words, there must be a casual relationship between 
the accident and the employment The expres- 
sion ‘arising out of employment’ is again not con- 
fined to the mere nature of the employment. The 
expression applies to employment as such — to its 
nature, its conditions, its obligation and its inci- 
dents. If by reason of any of those factors the 
workman is brought within the zone of special 
danger, the injury would be one which arises ‘out 
of employment’. To put it differendy, if the 
accident had occurred on account of a risk which 
is an incident of the employment, the claim for 
compensation must succeed, unless of course the 
workman has exposed himself to an added peril by 
his own imprudent act.” 

The Supreme Court, quoted with approval the follow- 
ing observation of Lord SumnEr in Lancashire and 
Yorkshire Rly. Co. v. Highley (2) : 

(1) A.I.R. 1070 s.c. 1906. (2) (1917) A.C. 863, 
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“There is, howevei, in my opinion, one test 
which is always at any rate applicable, because it 
arises upon the very words of the Statute, and it is 
generally of some real assistance It is this • Was 
it part of the injured person’s employment to 
hazard, to suffer, or to do that which caused his 
injury ^ If yea, the accident arose out of his em- 
ployment. If nay, it did not, because' what it 
was not part of the employment to hazard, to 
suffer, or to do, cannot well be the cause of an 
accident arising out of the employment To ask 
if the cause of this was within the sphere of the 
employment or was one of the oi dinary risks of 
the employment, or reasonably incidental to the 
employment, or conversely, was an added peril 
and outside the sphere of the employment, are all 
different ways of asking whether it was a part of 
his employment, that the workman should have 
acted as he was acting, or should have been in the 
position in which he was, whereby in the course 
of that employment he sustained injury.” 


In the case before the Supreme Court the facts were 
that the deceased was employed as a deck-hand, a sea- 
man of Category II on the ship. On December 13, 
1961 he complained of pain in the chest, but nothing 
abnormal was detected clinically. He was prescribed 
some tables nnd the employee reported fit for the work 
on the nect day. On the 15th he complained of insom- 
ania and pain for which he was prescribed some seda- 
tive tablets. The OflScial Log Book of the ship shows 
that on 16th when the ship was in the Persian Gulf the 
deceased was seen near the bridge of the ship at about 
2.30 a.m. He was sent back but at 3 a.m he was seen 
on the Tween Deck when he told a seaman on duty 
that he was going to bed. At 6.15 a.m. he was found 
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missing and a search was undertaken. The dead body, 
however, was not found either on that day or later on 
It was a normal night and the Commissioner, who 
made a local inspection of the ship, saiv the position of 
the bridge and deck and found that there was bulwark 
more than 3^ feet. On these facts the Supreme Court, 
upsetting the judgment of the High Court, ruled that 
there was no material for holding that the death of the 
seaman took place on account of the accident which 
arose out of his employment The test applied was that 
there was no casual relationship between the accident 
and employment 

Learned counsel for the appellant has relied upon a 
decision of this Court in Works Manager, Carriage and 
Wagon Shop, E. I Rly. v. Mahabir (1). In this case a 
workman, who lived in a village close to Malhaur Rail- 
way Station, used to come free of cost to Lucknow 
junction every morning from Malhaur along with 
other employees in a Workmen’s Special provided by 
the railway and proceed after crossing the lines to the 
Alambagh Workshop which was at a distance of about 
a mile from the junction across the railway yard 
This route was taken as a matter of routine for going 
to and coming from the works in preference to a sub- 
way and two other overbridge routes which were also 
available. On the day of accident the workman finish- 
ed work at 5.30 am. and was returning as usual to the 
Lucknow Junction Station over the y^i'd in order to 
catch the passenger train which left there at 8 a.m. for 
Malhaur. When he was within a short distance of the 
station platfoim, he was run over by a shunting engine 
at about 6 30 a m As a result of the accident his legs 
were crushed and they had to be ultimately amputat- 
ed. In this case Mi.sra, J. with whose opinion Sapru, 
J concurred, held that the accident arose out of the 

(1) A.I R. 1984 All, 133. 
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1973 employment. It may be noticed that in this case tliere 
Abidv was causal relationship between the accident and the 
employment It was established that in order to catch 
special train provided by the railway the workman 
DiBSBi. used the shorter route which was taken as a matter of 

LOCOMOTIVB, 

varwmi course and but for his employment and the facility 
1.— ’ provided by the railway for the workman, he would 

h not have been at the place where he met with the acci- 
dent. The use of the special train by the workman 
could be said to be one of the terms of his employment 
Such circumstances leave no room for doubt that the 
accident took place in the course of his employment 
The case would come within the principle laid down 
by the Supreme Court in Genaal Manager B. E. S. T 
Undertaking v Mrs. Agnes (1) 

The learned counsel placed stiong leliance on the 
case pf Bhagubai v. General Manager, Central Raiboay 
(2). In the aforesaid case the deceased was employed 
in the Central Railway at a station and he lived in the 
railway quarters adjoining the railway station. The 
only access for the deceased from his quarter to the rail- 
way station was through the compound of the railway 
quarters One night the deceased left the quarter in 
order to join the duty and was stabbed by some un- 
known person. There was no evidence that the em- 
ployee was done to death because some one was inter- 
ested in murdering him. Chagla, C J. after quoting 
the principles laid down in Thom (or Simpson) v Sin- 
dah (3) held that the accident arose out of the employ- 
ment of the deceased that he found himself at a spot 
where he was assaulted and murdered In this case it 
was observed that once the claiant had established 
that the deceased was at a particular place and he was 
there because he had to be there because of the reason 
of his employment, and he further established that be- 

(1) air. 1964 S.G 198. (3) A I.R. 1955 uom jgg 

(8)1917 A.C 137. 



2 ALL.3 


ALLAHABAD SERIES 


213 


cause he was there he met with an accident, a casual 
connection between the accident and the employment 
was established. In the opinion of the learned judge v 

Lj Oeneral 

the law did not place the additional burden upon the manaobr, 
claimant to prove that the accident which arose because lootmcotve, 
of that peril was not personal to him but was shared Varw^i 
by all the employees or the members of the public and k- n SeUi, 
once a proximate connection is established between the 
employment and the injury, the claimant has discharg- 
ed the burden and the proximate connection between 
the employment and the injur)' was the fact that the 
deceased was at a particular spot in the course of his 
employment and it was at that sjmt that he was assault- 
ed and done to death With respect, it is not possible 
to agree with this broad pioposition The mere fact 
that the workman was stabbed to death by some un- 
known person while he was on his way to join his duty 
would not establish a nexus between the accident and 
employment It may establish that he was done to 
death in the course of his employment, but it is diffiailt 
to hold that the accident arose out of the employment. 

As laid down in Powell v Great Western Railway Co. 

(1) it must be shown that the injury caused was due to 
the fact that the workman was specially exposed to such 
peril because of his employment or that the injury was 
due to some special risk that the workman had to 
undergo In the Bombay case there was no such evi- 
dence that the injury vras due to some special risk the 
workman had to undergo or that the workman was 
specially exposed to such peril because of this employ- 
ment. 

In the case in hand there is absolutely no evidence 
as to who caused the murder and what was the motive 
behind it and it is also not known that there was any 
risk which was ordinarily inherent in the discharge of 

(1) 1940 (1) All E.R 87. 
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the duties of the deceased It is also not established 
Abida that the workman was exposed to some special risk at 
KH/wuN place where the accident took place. In the ab- 

sence of any such evidence it is not possible to attribute 
diesfx j.|.j accident to any such risk and to hold that the acci- 

varanabi dent arose out of the employment In tact there is 
K. N, Seth, no evidence to connect the death of the workman with 
his employment. He might have been killed by a 
person out of personal animosity wholly unconnected 
with his employment The evidence on record has 
sei'eral missing links and in the absence of any reliable 
evidence, it would be unsafe to reach a conclusion that 
the murder had any connection with the employment 
of the deceased or in other words it arose out of the 
employment. 

Bhaguhm’s case (I) was also relied upon for the con- 
tention that once it was established that the deceased 
was a workman and ke uiet with an accident during 
the course of his employment, the claimant has dis- 
charged the burden and it was for the employer then 
to establish that either the peril was brought about by 
the employee himself, that he added or extended the 
peril, or that the peril was not a general peril but a 
peril personal to the employee Here again Chagla, 
C. J laid'down too wide a proposition with which it is 
difficult to agree 

Dealing with the question of burden of proof Lord 
Birkenhead. L. C. in Lancaster v. Blackwell Colliery 
Co. Ltd. (2) observed — 

“If the facts which are proved give rise to con- 
flicting inferences of equal degrees or probability 
so that the choice between them is a mere matter 
of conjecture, then, of course, the applicant fails to 

a) A.I.R. 196S Bom. 106. (2) 1918 W C. & I R. 846 
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prove his case, because it is plain that the onus in 
these matters is upon the applicant. But where 
the known facts are not equally consistent, where 
there is ground for comparing and balanc- 
ing probabilities as to their respective value, and 
where a resonable man might hold that the more 
probable conclusion is that for which the applicant 
contends, then the Arbitrator is justified in draw- 
ing an inference in his favour.” 

In Mackinnon Mackenzie and Co. Private Ltd. v. 
Ibyahim Mohammad Issak (1) the Supreme Court stated 
the principle on burden of proof as follows : 

“In the case of death caused by accident the 
burden of proof rests upon the workman to prove 
that the accident arose out of employment as well 
as in the course of employment. But this does not 
mean that a workman who comes to court for relief 
must necessarily prove it by direct evidence. 
Although the onus of proving that the injmy by 
accident arose both out of and in the course of 
employment rests upon the applicant these essen- 
tials may be inferred when the facts proved justify 
the inference. On the one hand the Commis- 
sioner must not surmise, conjecture or guess; on 
the other hand, he may draw an inference from the 
proved facts so long as it is a legitimate inference. 
It is of course impossible to lay down any rule as 
to the degree of proof which is sufficient to justify 
an inference being drawn, but the evidence must 
be such as would induce a reasonable man to draw 
it.” 

The principle laid down by these authorities ap- 
pears to be that the burden of proof primarily rests on 

(1) A,I.R. 1970 S.C. 1906. 
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the workman to prove that the* accident arose within 
the employment, but it is not necessary that there must 
be direct e\idence to that effect. It is open to the 
court to draw such an inference from the facts brought 
on the record of the case if such an inference is legiti- 
matel) possible. There must, however, be some material 
K. on record to lead to -the inference that the accident was 

1- attributable to the employment of the workman. 

Keeping in view these principles it may be noticed 
that in the present case all that the appellant has been 
able to establish is that the deceased was an employee 
of the respondent and that he met with an accident 
while on his way to join his duty From the evidence 
of J. K. Mittal, who was the Senior Civil Engineer of 
the respondent at the relevant time, it is clear that the 
deceased was found lying dead near the grain godown. 
This godown was not within the area of D.L.W. but 
adjoined it and was in the way to D.L.W. He, how- 
ever, admitted that the place where the workman was 
found lying dead was within the jurisdiction of the 
D.L.W. Zakir Husain, father of the deceased, stated 
that his son was murdered at a place which fell on the 
route to D L W He, however, admitted that he could 
not give any reason for the murder of his son. Apart 
from the statements of these two witnesses, there is no 
other evidence on record 

It is admitted that no report about the murder was 
lodged with the police. As observed earlier, there is 
absolutely no evidence regarding the motive of person 
Or persons behind the murder. Nol special risk ordi- 
narily inherent in the discharge of the duties of the 
deceased or place where the accident took place has 
even been hinted at. In absence of these materials it 
is not possible to connect the death of the workman 
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with his employment As such, the claimant has miser- 
ably failed to establish any proximate connection bet- 
ween the accident and the employment of the deceased 
and there is no material on record from which an infer- 
ence could be drawn to that effect. 

The appeal has no merits and is accordingly dismis- 
sed. The parties shall bear their own costs. 
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By the Court 


In view of the majority opinions the appeal is dismis- 
sed but without any order as to costs. 

Appeal dismissed. 


APPELLATE CIVIL 


Before Mr. Justice G. C. Mathur on difference of opi- 
nion between Mr. Justice S. Chandra and Mr. Justice 
Trivedi. 


RAJA BAHADUR BHAGWATI 
PRASAD SINGH 

V. 


Appellant, 


1972 
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STATE OF U. P. AND OTHERS .. RESP0>©ENTS. 

Bengal Regulation, 1822 — Settlement with inferior proprie- 
tor — Right of superior proprietor not extinguished. 

Under the Bengal Regulation, 1822 even though the settle- 
ment was made with the inferior proprietor it md not extin- 
guish the right of the superior proprietor. The second settle- 
ment was made under N. W, P Land Reforms Act, 1873 and 
under s 53 of the Act the position was identical. This Act 
also kept alive the superior proprietary rights even though the 
settlement was made with the inferior proprietor. Therefore, 
2S-An 
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in both the settlements the rights of the superior propnetor 
were specially kept alive. 

MftHlffl.iift allowance — Whether by way of compensation of the 
proprietary right and determines under s. 6(6) of the U. P, 
Zamindan Abolition and Land Reforms Act. 

Per G. C. Mathur, J. (On difference of opinion between S. 
r.fr*»iDRA, J and Trivedi, J): The Malikana allowance was 
not by way of compensation for acquisition of his proprietary 
right and did not determine under s 6(b) of the U. P. Zamin- 
dari Abolition and Land Reforms Act. 

The M alikana was paid by the inferior proprietor to the 
superior proprietor in respect of his proprietary ri^ts and 
the allowance was not compensatory one for the acquisition 
of the rights of the Raja. 

Special Appeal no. 965 of 1967 against the order of 
S. D. KharEj j , dated August 25, 1967. 

B. N. Asthana, B. P. Singh, Rajeshwari Pd. and S. 
Prakash, for the Appellant. 

S. C. for the Respondents. 

G. C. Mathur, J. : — In view of the difference of 
opinion between S Chandra, J. and J. S. Trivedi, J., 
the following questions has been referred for opinion 
to me: 


“On the facts and circumstances of the case, was 
the Malikana allowance granted to the appellant 
as compensation for acquisition of his proprietary 
title in the 135 villages?” 

The circumstances, in which the question arises, are 
as follows : The appellant and his ancestors, the 
Rajas of Daiya, were the Taluqdars of Taluq Daiya 
in pargana Khairagarh, district Allahabad. It appears 
that, in the beginning of the nineteenth century or at 
the end of the eighteenth century, pargana Khairagarh 
fell into arrears and was taken over by the Raja of 
Banaras who made it over to one Lai Odwant Singh. 
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Lai Dokal Singh, son of Lai Drigpal Singh, the Raja 
of Daiya, instituted a suit for the declaration of his 
rights and for possession over Taluqa Daiya. After 
about 27 years of litigation, by a decree of the King in 
Council, the suit was decreed, as a result of whidi Lai 
Dokal Singh obtained possession of Taluqa Daiya in 
1837 About this time when Lai Dokal Singh obtained 
possession, settlement proceedings under Regulation 
VII of 1822, as modified by Regulation IX of 1833, 
were going on. The settlement proceedings were being 
conducted by Mr. R Montgomery, officiating Collec- 
tor, Allahabad. He found that, in some of the villages 
of Taliqua Daiya, there were inferior proprietors known 
as Moquddams whilst, in other villages, there were no 
such inferior proprietors. In his- report dated, Octo- 
ber 8, 1838 (Ann. ‘A’ to the counter-affidavit), Mr. 
Montgomery recommended that, in those villages where 
there were Moquddams, the settlement for payment of 
revenue be made with the Moquddams and, in the vil- 
lage where there were no inferior proprietors, the settle- 
ment for payment of revenue be made with the Rajas, 
This was accepted. Accordingly, in 135 villages, some 
of which lay in the district of Mirzapur but were subject 
to the settlement proceedings, thd settlement for pay- 
ment of revenue was made with the Moquddams or in- 
ferior proprietors and a Taluqdari allowance or Mali- 
kana was fixed for the Raja at 1 8 per cent of the revenue. 
The Moquddams or inferior proprietors were required 
to deposit the revenue and over and above the revenue 
an amount equal to 18 per cent of the revenue in the 
Government treasury This 18 per cent was paid to 
the Raja as Taluqdari allowance or Malikana. Subse- 
quently, the allowance was reduced to 10 per cent of 
the revised revenue. A second settlement took place 
m 1876-77 and the same arrangement of settlement 
with the Moquddams for payment of revenue and for 
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payment of Taluqdari allowance or Malikana to the 
Raja was continued. The payment of the Malikana 
continued to be made till the U. P. Zamindari Aboli- 
tion and Land Reforms Act, 1951, came into force. 
The payment of Malikana was stopped by the Govern- 
ment with effect from July 1, 1952, on the ground that 
the allowance was in respect of the proprietary rights 
of the Rajas in the 135 villages and it determined under 
s. 6(b) of the Act. 

The main ground, on which the stoppage of the pay- 
ment of Malikana by the State Government is challenged, 
is that the Malikana was paid for the acquisition of the 
rights of the Raja of Daiya in the 135 villages and, 
therefore, it was not a right in respect of any interest 
in those villages which could be determined under s. 
6(6) of the U. P. Zamindari Abolition and Land Re- 
forms Act. The case set up by the State in opposition 
to this is that the proprietary rights of the Raja Daiya 
were not acquired in the settlement proceedings and 
that the Taluqdari allowance or the Malikana was a 
payment towards dues in respect of the proprietary 
interest of the Raja in the 135 villages The learned 
Single Judge, before whom the writ petition came up 
for hearing, was of the view that the right to Malikana 
in the present case was the right of the superior pro- 
prietor to receive 10 per cent of the land revenue from 
the inferior proprietor through the State and was a 
right or privilege in respect of the land or its land 
revenue. He accordingly held that this right was deter- 
mined under cl. (6) of s. 6 and dismissed the writ peti- 
tion.^ The petitioner preferred a special appeal. The 
special appeal was heard by a Bench consisting of S 
Chandra and Trivedi, JJ. S. Chandra J. was of the 
view that the appellant’s case that the Malikana allow- 
ance was paid as compensation for acquiring the 
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Taluqdar’s title was not correct. According to him, by 
making provision for the payment of Malikana the 
Government recognised the right of the Raja to receive 
an allowance from an inferior proprietor and that the 
payment was secured to the advantage of the Raja by 
the arrangement that the inferior proprietor will pay 
to the State Government and the State Government will 
then pay it to the Raja He was accordingly of the 
opinion that the appeal should be dismissed Trivedi, 
J. was of opinion that the Malikana allowance was paid 
to the Rajas in lieu of their lost proprietary rights and, 
therefore, the allowance did not determine under s. 
6(6) of the U. P. Zamindari Abolition and Land Re- 
forms Act. On account of this difference of opinion, 
the Bench referred the abovementioned question for 
opinion to a third Judge. 

Sri Rajeshwnri Prasad, learned counsel for the ap- 
pellant, has argued the case before me at length. On 
his arguments, the following three questions arise for 
consideration : 

(i) Whether, in the setttlement proceedings, the 
proprietary rights of the appellant’s ancestor were 
acquired by the Government and whether he was 
given the Malikana allowance in lieu of the acquir- 
ed rights? 

(ii) Whether, in view of the decision of the Sup- 
reme Court in the State of Bihar v. Maharaja 
Pratap Singh Bahadur (1), the Malikana allowance 
in the present case cannot but be held to be in lieu 
of the acquisition or extinction of proprietary 
rights of the appellant’s ancestors ; and' 

(iii) Whether, on the settlement being made 
with the inferior proprietor, the proprietary rights 

(1)AI.R. 1969 S,C, 164. 
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of the superior proprietor must necessarily come to 
an end? 

In the Government of the State of Uttar Pradesh v. 
Kunwar Sri Trivikram Narain Singh (1), the Supreme 
Court held that an allowance granted by the Govern- 
ment to a proprietor for the abandonment of his rights 
in certain mahals was not in respect of land or its land 
revenue and could not be extinguished by opera- 
tion of s. 6(6) of the U P. Zamindari Abolition and 
Land Reforms Act. In order to bring his case within 
the dictum of the Supreme Court, the appellant asserted 
in paras, 5 and 6 of the writ petition as follows : 

“6. That 135 villages of Raja of Daiya were 
acquired by Regulation no. 7 of 1822 of the Bengal 
Regulations and in the settlement of 1838-39, the 
lands of those villages were settled with the resi- 
dent communities of the villages and Raja ceased 
to have any proprietary interest in those villages. 

6. That after the settlement of 1838-39, the 
Raja was granted a Malikana allowance of 
Rs.3,344-4 per annum from the Government for 
the villages of the Allahabad District and Rs.414 
per annum for the villages of Mirzapur District.” 
The case set up by the appellant is that, by virtue of 
the settlement proceedings, the proprietary rights of 
the Raja of Daiya were acquired or extinguished and, 
in lieu thereof, a Malikana allowance was fixed Settle- 
ment proceedings are not concerned with the acquisi- 
tion or extinction of the rights of the existing proprie- 
tors Such proceedings are for the purpose of assessing 
land revenue and for engaging with proprietors for pay- 
ment thereof. In such proceedings, the existing rights 
m land are ascertained but no new rights are created 

m A.LR. 1968 S.C.. 799. 
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and no old rights are extinguished. Bengal Regula- 
tion VI] of 1822 was framed for the purpose of taking 
settlement proceedings in certain areas From the 
long title and the preamble to the Regulation it is ap- 
parent that the object of the Regulation was to declare 
principles for making the settlement and to define, set- 
tle and record the rights and obligations of various 
classes and persons possessing an interest in the land. 
The regulation was not concerned with the acquisition 
or extinction of the existing rights or titles. It was 
under this regulation that Mr. Montgomery made the 
settlement in pargana Khairagarh which included the 
Taluqa of Daiya As already stated above, he found 
that, in 135 villages of the Taluqa, the Raja was the 
superior proprietor and the Moquddams were the in- 
ferior proprietors. Settlement in respect of such land 
was governed by s X, First Part, of the Regulation. 
This provided — 

“X. First — Of several parties possessing sepa- 
rate heritable and transferable properties in any 
parcel of land, or in the produce or rent thereof, 
such properties consisting of interests of different 
kinds, it shall be competent to the Governor- 
General in Council to determine and direct which 
of such parties shall be admitted to engage for the 
payment of the Government revenue; due provi- 
sion being made for securing the rights of the re- 
maining parties. It is further hereby declared and 
enacted, that it is and shall be competent to the 
Governor-General in Council, in confirming the 
settlement of any mehaul in perpetuity, or for a 
term of years, td determine and prescribe the 
manner and proportion in which the net rent or 
, profit arising out of the limitation of the Govern- 
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merit demand shall be distributed among the dif- 
ferent parties possessing an interest in the lands 
appertaining to such mehaul, or in the rent or 
produce of such lands or mehaul." 

In accordance with this provision, settlement for the 
payment of land revenue was, made with the inferior 
proprietors or Moquddams. In the initial report made 
by Mr. Montgomery to the Commissioner on October 
8jl 1938, he has made certain observations which are 
relevant to the present question. He has observed- — 

"The principle of making the settlement with 
the Macquddams or heads of the villages has been 
recognised in all cases, where proprietary commu- 
nities are found to exist; their existence is, I think, 
here found with a right of management and occu- 
pancy in the different village communities, the Raja 
being the heir or Talookdar and as such of course 
entitled to his Talookdari allowance. 

The third class consists of villages in which 
there are no communities and which are occupied 
by common cultivators; these I consider should be 
settled with the Raja as Zamindar as no person 
can show a better title than he can; whilst the 1st 
and 2nd classes, should, in my opinion, be settled 
directly with the Moccuddums, a Talookdari allow- 
ance being made to the Raja.” 

In respect of Taluqa Daiya, Mr. Montgomery observed 
in paragraph 15 — 

“The Talooka is not now in the Raja’s posses- 
sion, having lately been made over to Downkul 
Smgh by a decree of the kind in Council. 

The same state of things are found here as in 
the other Talookas regarding which I would pro- 
pose exactly the same arrangement, giving Down- 
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kul Singh the Talookdary rights and where there im 
aie no Moccuddums or the villages are occupied 
by Guhrwars, making the engagement directly feSSwMs 
with him.” p*ab*dSwcb 

I'he final report was submitted by Mr. Montgomery, 
after the settlement proceedings were over, on October oTcT 
I, 1839. In paras. 31 and 32 he has stated — Madiur.j. 

“31. The piinciple of making the settlement 
with the Mocuddums or village communities! in 
all Talookdaree Estates, where such a state of things 
is found to exist, has most wisely for the happiness 
of many at the recommendation of Sudder Board, 
been recognised by Government. The existence 
of proprietary communities, with a right of man- 
agement and occupancy, is here found in a more 
or less perfect state, according as the several com- 
munities had more or less power or influence to 
withstand the Rajah, he being considered the head 
Or Talookdar, and as such of course entitled to his 
Talookdaree allowance, and nothing more. 

32. In compliance, therefore, with the instruc- 
tions I received dated 16th of October, I proceed- 
ed at once to make a detailed settlement with the 
village communities when they were found to exist, 
excepting however the Guhrwars or member of 
the Rajah’s family, who had been permitted by 
him to hold the villages by favour, not by rights; 
in all such cases, as also when no communities were 
in existence, the settlement was made with the 
Rajah. In Mucuddamee estates an allowance of 
18 per cent has been granted to the Rajah.” 

It is thus clear that the Taluqdari alloM’^ance u’hich the 
Raja was entitled to receive from the inferior proprie- 

!20— .AD 
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'^9^2 tors by virtue of his being the superior proprietor, was 

Raja, preserved and quantified and its payment was secured 
through the Government Treasury. This was done 
according to the direction in s X that due provision 
should be made for securing the rights of ^e other 
proprietors with whom the settlement was not made, 
feafhur,/. The reports make it amply clear that the' proprietary 
rights of the Raja or Taluqdar were not acquired or 
extinguished in the settlement proceedings. In fact, 
since the Taluqa had been restored to the Taluqdar 
only, in 1837 by the decree of the King in Council, 
there was no occasion so soon thereafter to acquire or 
extinguish his rights If the proprietary rights of the 
Taluqdar had been acquired or extinguished, then there 
would have been no question of payment of any amount 
by the inferior proprietor to the Taluqdar. The pro- 
vision for the making of such a payment in the settle- 
ment, even though the payment was made through the 
Government Treasury, is consistent only with the con- 
tinuance of the Taluqdar’s rights and not with their 
extinction. It thus appears tliat, by this settlement, the 
Taluqdari rights of the Raja of Daiya were kept alive 
but the settlement was made with the inferior proprie- 
tors and provision was made for the payment by the 
inferior proprietors to the Taluqdar of a sum equal to 
18 per cent of the revenue on account of Taluqdari 
rights. 

“ The second settlement was made in 1876-77 under the 
provisions of the North-Western Provinces Land Re- 
venue Act, 1873 (Act XIX of 1873). Chap III of this 
Act deals with settlement S. 48 provides that, if the 
proprietor refuses to accept the settlement made, then 
he was to be excluded from the settlement and the 
mahal had to be formed out or held under direct .man* 
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agement. In such a case, the person so excluded was -Wa 
entitled to an allowance out of the profits of the mahal 
of not less tlian five or more than fifteen per cent on 
the proposed assessment. S. 53 provided — busabsww 

“53. Whenever several persons possess separate R 
heritable and transferable proprietary interests in c 
any mahal, such interests being of different kinds, 
the Settlement Officer may, under the rules for the 
time being in force, determine — 

“(fl) which of such persons shall be admitted 
to engage for the payment of the revenue, due 
provision being made for securing the rights 
of the others, and 

(b) the manner and proportion in which 
the net profits of the mahal shall be allotted 
to the several persons possessing separate in- 
terests as aforesaid for the term of the settle- 
ment.” 

In these settlement proceedings also, the settlement for 
the payment of revenue was made with the inferior pro- 
prietors and a Taluqdari allowance was fixed at 10 per 
cent of the revenue for payment to the Taluqdar. In 
the final settlement report; published and printed in 
1878, the Settlement Officer has described the Raja of 
Daiya as the Taluqdar or superior proprietor of the vil- 
lage settled with the Moquddams. - Para. 34 of the 
leport, which dealt irith Taluqdars or superior pro- 
prietors, reads thus — 

“The former class has already been noticed. It 
exists but in the trans-Jumna, paiganas and was 
the result of Mr. Montgomery’s discovering village 
communities. On these he bestowed a proprietary . 
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title, granting to the Talukclai or supenoi piopne- 
tor a mahkana allowance of 18 per cent on tlie 
rental assets This allowance has now been reduc- 
ed by orders of the Board and Government to 10 
per cent on the revised assessment. This class of 
superior proprietors contains in this district three 
men only, the Rajas of Manda and Daiya in Khaira- 
garh, and Manohar Das, purchaser of the rights of 
Bara Raja in Bara and Arail.” 


In the order confirming the repoi t, it is stated in para. 
10 — 


"In 5S1 mahals of the trans-Jumna parganas 
there are both superior and inferior propiietors 
The former are three persons only, viz., the Rajas 
of Manda and Dai) a and Manohar Das, purchaser 
of the rights of the Raja of Bara. The settlement 
of the land revenue has been made with the infe- 
rior proprietors; and the allowance payable by 
them to the superior proprietors having been fixed 
at 10 per cent! on the revised land revenue and 
amounting 'in all to Rs 24,077, is paid by them 
alongwith the revenue into the Government 
Treasury whence it is disbursed to the superior 
proprietors.” ' 


The reports relating to the second settlement also show 
that, in respect of the 135 villages of Taluqa Daiya 
which were settled with the inferior proprietors, the 
Raja of Daiya continued to be the superior proprietor. 
The amount of 10 per cent of the land revenue, which 
was paid by the inferior proprietors, was in respect of 
the rights of the Raja as superior proprietor. The 
proceedings of this settlement also do not support the 
appellant's case 'that the rights of the Rajas of Daiya 
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in the 135 villages settled with tlic inferioi propnetors 
were acquired or extinguished On the other hand, 
they show that the rights of tlie superior proprietors 
were kept intact and the inferior pioprietors were re- 
quired to pay a sum equal to 10 per cent of the land 
revenue to the superior proprietors through the Gov- 
ernment Treasury. ’ 

The case of the Raja of Bara, which was identical to 
that of the appellant, came up for consideration before 
this Court in a writ petition filed by Lalji Tandon, son 
of Manohar Das, purchaser of the rights of the Raja of 
Bara. The Malikana allowance payable to the Raja of 
Bara had been transferred to Manohan Das and was 
inherited by Lalji Tandon. This allowance was also 
stopped by the State Government under s 6(fe) of the 
U. P. Zamindari Abolition and Land Reforms Act. 
He filed Writ Petition no 2838 of 1958 in this Court. 
The writ petition was allowed by a learned Single Judge 
but an appeal by the State Government (Special Appeal 
no. 248 of 1964) was dismissed by a Division Bench by 
its judgment, dated May 18, 1966. The Division 
Bench observed — 

“It is also clear fiom this document that the pay- 
ment that the Raja was receiving as malikana either 
in respect of macuddumi villages or in respect of 
those of which he was the sole proprietor was 
in the nature of his share in the assets of the vil- 
lages and in recognition of his superior proprietary 
rights. 

These paragraphs clearly show that the malikana 
was the ‘taluqdari allowance’ (superior proprie- 
tor’s allowance), was connected with some villages, 
yvas fixed during settlement operations fiscal, i,e, 
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relating to the fixation of Jama or land revenue) 
and was not in the nature of pension or compen- 
satory grant. 

It also clearly shows that the Govermnent was 
only an agency through which the maltkana was 
paid to Manohar Das but the actual payment was 
made by the inferior proprietors.” 

The conclusion of the Bench was that the rights of the 
Raja were not acquired and that the Malikana was paid 
by the inferior proprietor to the superior proprietor in 
respect of his superior proprietary rights. The deci- 
sion of the Division Bench is fully applicable to the 
present case and negatives the appellant’s case of the 
allowance being a compensatory allowance for the ac- 
quisition of the rights of the Raja of Daiya in the 135 
villages. 

The second question is whether the word ‘Malikana’ 
has acquired a fixed meaning of an allowance in lieu of 
acquisition of proprietary rights and wheAer, for that 
reason, the origin of the allowance musfi be ignored. 
In the State of Bihar v. Maharaja Pratap Singh Bahadur 
(1), on which the appellant places reliance, the Supreme 
Court held — 

“The proprietors of the Gidhaur Estate in Bihar 
are in receipt of a permanent malikana for over a 
century. The origin of this malikana allowance 
is not known From time immemorial it has been 
customary in Bihar to pay a permanent malikana 
allowance to ex-proprietors in lieu of their lost pro- 
prietary right Phillips in his Law Relating to the 
Land Tenures of Lower Bengal, pp 144, 147, 269, 
said that the proprietois of the soil in Bihar upiver- 
(n AIR. 19e9 s,c., 164 . 
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sally claimed and possessed a right of malikana and 
he endeavoured in vain to trace its origin in Bihar. 
The malikana right of the excluded proprie- 
tors in Bihar was acknowledged in the Regulations 
passed on August 8, 1788 At the time of Perma- 
nent Sttlement, the new grantees were forced to 
acknowledge this right {See Baden-Powell, Land- 
systems of British India, Vol I pp. 516, 517). The 
Bihar Board of Revenue Misc. Rules, 1939, art. 
342, p. 166 divides malikana into two classes. 
Malikana of the first class is for a term of years 
only, that is, during the currency of a settlement 
Malikana of the second class is permanent. It 
states that ‘the Bihar malikana falls under this class 
and is a compensation permanently granted to the 

proprietors It is of a pensionary 

nature and does not depend upon collections’. 
The permanent malikana is payable at the treasury 
on April 1, and October 1, eveiy year on presenta- 
tion of pay orders issued by the Collector accom- 
panied by a life certificate of the recipient 

There can be no doubt that the malikana pay- 
able to the proprietors of the Gidhaur Estate is a 
permanent giant of money in lieu of their proprie- 
tary rights in lands originally held by them. The 
proprietors retained certain estates. On the pub- 
lication of the notification under s 3 of the Bihar 
Land Reforms Act, 1950, the interest of the Maha- 
raja in those estates, ivas extinguished But the 
malikana payable to him is not an interest in those 
estates and did not cease on the issue of the noti- 
fication ” 

Tins decision can be of no Iielp to the appellant. In 

that case, the Malikana was a permanent grant and 
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buch a giaiiL in Bihar wab only in lieu of the lost pro- 
prietary nghtb. The pobition in the North-Western 
Provinces, which subsequently became the United Pro- 
vinces, was quite different There is nothing to show 
that, in U P. also, the woicl ‘Malikana’ had acquired 
the same meaning In the Land-systems of British 
India by Baden Powell, Vol. I, Malikana is dealt with 
at page 516 It is stated there — 

"This term so often occurs in Bengal (and indeed 
in all revenue literature) that I may take this op- 
portunity to explain, it. 

The revenue responsibility being on the land, 
Government is entitled to exclude the proprietor 
who refuses what the authorities deem a reasonable 
assessment, but in such cases it grants a ‘malikana’, 
or exproprietary allowance, to support the recusant 
during the period of his exclusion This is not 
less than five or more than ten per cent on the 
revenue. 

But the term malikana has also a wider applica- 
tion: it refers to any portion of the produce, or 
payment made in acknowledgement of a proprie- 
tary', Or more commonly an ex-pioprietary, right 
or title. It is well illustrated in Bihar; there the 
villages appear in many cases to have come under 
the landlord claims of men who were leaders of 
troops and minor chiefs, or cadets of noble fami- 
lies, who so often, as we have already seen, estab- 
lished themselves as landlords over single villages 
and small estates. Small owners of this class can- 
not make terms with later conquerors, as large 
estate-holders can; and it came to pass that, under 
the Muhammadan rule, such petty landholdeis 
were displaced either by Muhammadan jagirdars, 
who got grants over their heads, so to speak, or by 
other minor grantees (lakhirajdars); further, under 
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our own earlier revenue system, the countiy was wia 

framed to outsiders, and in the end of the new- Rija 

comers had got so firmly fixed that the Permanent 
Settlement was made with them But such is die sn>.on 
force of custom, that the new grantees, and farmers, 

were always obliged to recognise the older ousted 

proprietors by making them a "malikana’ allowance. Mathur, j 
When our Government resumed a number of the 
lakhtraj estates and assessed them to revenue and 
settled with the present holders, the estate was 
often charged with paying the ‘malikana’ to the 
ousted proprietor ” 

From this it appears that the word ‘Malikana' did not 
have the same meaning everywheie and it was used also 
m the sense of an allowance payable to the superior pro- 
prietor. In the Supreme Court case itself, in dealing 
with the Malikana allowance under Bengal Regulation 
VII of 1822 and the North-Western Provinces Land 
Revenue Act, 1873, it was observed by the Supreme 
Court : 

“The mahkana was for a term of years when the 
proprietors were dispossessed from management 
temporarily. It was a permanent grant when the 
proprietors’ rights in their lands were completely 
extinguished.” 

The Malikana allowance in the present case was of the 
first kind. Both under Bengal Regulation VII of 1822 
and the North-Western Provinces Land-Revenue Act, 

1873, the settlement of land revenue with the inferior 
proprietors was for a temporary period till the next 
settlement was made. It was certainly not a permanent 
giant in lieu of the extinction of the rights of the pro- 
prietor. Therefore, in my opinion, even though the 
allowance fixed under the two settlements for payment 
80— AD 
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to the supeiior propxietor was called a Malikana allow- 
raja ance, it is not possible to hold that it was in lieu o£ the 
extinction of the propnetaiy rights of the Taluqdar or 
Prasad siNGu jf could be held Aat the word ‘Malikana’ 

acquired a fixed meaning of an allowance paid for 

acquisition of proprietary rights, the use of the word 

MaihS, j. ‘Malikana’ in the present case would not be conclusive 
If the origin of the allowance is known, then the no- 
menclature given to the allowance is immaterial. The 
nature of the allowance must, in such a case, be gathered 
from its origin and history In the case before the Sup- 
reme Court, the origin and history of the allowance were 
not known and. therefore, since a permanent Malikana 
had always been in lieu of acquisition of proprietary 
rights, the permanent Malikana given to the Maharaja 
was also held to be of the same nature. Once the ori- 
gin history of the allowance are known, they cannot be 
ignored and the question as to the nature of the grant 
must be determined on that basis 

The third question is whether, merely on account of 
the Raja of Daiya being excluded from settlement, his 
proprietary rights must be deemed to have been extin- 
guished. The earlier settlement was made under 
Bengal Regulation VII of 1822. S. X, First Part, clearly 
provided that the settlement may be made with the in- 
ferior proprietor, keeping intact the right of the supe- 
rior proprietor to receive his dues from the inferior pro- 
prietor. Therefore, under Bengal Regulation VII of 1822, 
even though the settlement was made with the inferior 
prop’.ietor, it did not extinguish the rights of the supe- 
rior proprietor. The second settlement was made under 
the North-Western Provinces Land-Revenue Act, 1873 
Under s. ^53 of this Act also the position was identical 
If a settlement was made with the inferior proprietor, 
then due provision had to be made fop securing the 
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rights of the superior proprietor. This is exactly what 1973 
was done in the settlement, the settlement being made 
with the Moquddums and provision was made for the bh!^^ 
payment of a Taluqdari allowance or a Malikana allow- p**8">sinoh 
ance by the infei ior proprietor to the superior proprie- Statb op 

tor. This Act also kept alive the superior proprietary -1 

lights, even though the settlement was made with the 
inferior proprietor. Therefore, in both the setdements, 
the rights of the superior proprietor were specifically 
kept alive. ' 

Learned counsel for the appellant relied upon the 
decision of a Single Judge of this Court in Bhagwan Das 
V. Manohar Lai (1) It was held in this case that, 
where a person did not refuse settlement under the 
North-Western Provinces Land Revenue Act, 1873, 
but was excluded therefrom and allowed a Malikana 
allowance in recognition of the propiietary rights which 
he had originally possessed, his proprietary rights were 
thereby lost and he became the ex-proprietary tenant 
of the sir land which he had held as proprietor. An 
examination of the facts of this case reveals that one 
Data Ram was a zamindar having four shares out of 
100 shares in the village. In the earlier settlement. 

Data Ram had refused to accept the assessment offered 
by the Settlement OflSoer and accordingly settlement 
was made with the assignees of the Government revenue 
who were called Muafidars Data Ram and other per- 
sons similarly circumstanced were allowed a Malikana 
allowance and were permitted to continue to hold pos- 
session of their sir land. In the settlement of 1874-75, 

Data Ram and others asked that settlement be made 
with them The Settlement Officer, by an order, dated 
October 1, 1875, refused to grant the application on 
the gp'ound that Data Ram and others were not entitled 


(1) 6 A L J 624. 
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j.m to the settlement but only to be paid a Malikana allow- 
ance. The learned Single Judge found that Data Ram 
Bahadur ^ j Others could not be excluded from settlement under 
Prasad stNGii fixe 1873 Act since they had not retused to accept the 
SiAra OP settlement. It was apparently on account of this illegal 
^ ^ exclusion of Data Ram and others from the settlement 
xfathurj. others lost their 

proprietary rights and, therefore, the Malikana allow- 
ance was in respect of the lost proprietary rights. That 
was not a case which was governed by s. 63 of the 1873 
Act The exclusion of the Raja or Taluqdar from the 
settlement under s. 53 of the 1873 Act could not and 
did not result in the extinction of the proprietary rights, 
as this section specifically kept alive the rights of such 
proprietors and provided for a due provision being 
made for securing then rights. Bhagwan Das’s ,case 
(1), therefore, does not support the appellant’s conten- 
tion. 

Learned counsel then relied on two decisions of the 
Beard of Revenue: The first is Munshi Govtnd Prasad 
v. Sura] Baksh (2) This case arose in Avadh and was 
covered by the Oudh Revenue Law. It was observed 
in this case — 

"An under-proprietor is just as much the owner 
of his land as a proprietor without the affix. He 
can deal with it like any other proprietor and his 
interest is heritable and transferable. 'The point of 
distinction, in Oudh Revenue Law, is ffiat the 
word ‘proprietor’ signifies the proprietor "(or part 
proprietor) of a mahal entitled to engage directly 
with Government for the land revenue. An under- 
proprietor is the owner of land within a mahal who 
docs not aagage directly with Government but pays 
his assessment to the proprietor of the mahal." 

(1) 6 A L.J 624 Selected decision no 4 of 1903. 
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I do not see how these observations at all help the ap- 
pellant. Possibly, in Avadh, a settlement could not be 
made with an under-proprietor. But the position here 
under the Regulation and the 1873 Act is quite differ- 
ent The second case is Batju Stng v. Narayan Din (1) 
Tins case was also under the Oudh Rent Act. The 
question, which arose for consideration in this case, was 
whether a ‘plot proprietor’ was an under-proprietor 
within the meaning of the Oudh Rent Act. It was held 
that such a peison, who paid revenue to the lambardar, 
was not an under-proprietor. It was observed — 

“The test is not whether Government revenue 
is paid duect, but whether the right to engage for 
Its payment exists.” 

it was held that a plot pioprietor had a right to engage 
for the payment of revenue with the Government. 
This case also turned upon tiie provisions of the Oudh 
Rent Act and can be of no help to the appellant. 
Therefore, from the mere fact that the settlement for 
pa)ment of land revenue has not been made with the 
Taluqdar of Raja of Daiya, it does not foUow that the 
proprietary rights of the Taliqudar or Raja were ex- 
tinguished. 

I accordingly answer the question referred as follows : 

On the facts and circumstances of this case, the 
Malikana allowance granted to the appellant was 
not by way of compensation for acquisition of his 
proprietary title in the 135 villages. 

Let the case be now laid before the Bench concerned 
with my opinion. 

Question answered. 

(1) Selected decisiom ao 8 of 1914. 
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Before Mr. Justice S. Chandra a?id Mr. Justice 
K. N. Seth 

FATEH SINGH ... Appellant, 

V. 


BOARD OF REVENUE and others Respondents. 

U. P. Z, A. and L. B. lot, 1960, 5. 232 — Possession voluntarily 
given up before the date of vesting — Application for restora- 
tion of possession still competent. 

Where the applicant lost possession by voluntarily giving it 
up before the date of vesting his application for restoration of 
possession is maintainable. 

, 1950, s. 21(l)(c) and U. P. Tenancy Amendment 

Act, 1947, s 27(3) — Proviso to s. 2T (Sy^Person declared sub- 
ienajit under the proviso becomes Asami under s. 21(l)(c) of 
the U, P. Zamindari Abolition and Land Reforms Act 

The Scheme underlying these provisions is that if courts 
'have declared a person to be a sub-tenant under the proviso, 
he will become an Asami and no one else would become an 
Adhivasi in respect of that land, even though he may have 
been recorded in the revenue papers of 1356 F. But if there 
was no snch sub-tenant and there is only a re-instated tenant 
under s. 27(3), then a person who had been recorded as an 
occupant of such land will become an Adhivasi under cl (b) 
(1). The erstwhile re-instated tenant shall lose his right 

Land referred to section in the proviso to sub-s (3) of s 27. 
— Not equivalent to land mentioned in s. 27(3) 

‘Land referred to in the proviso to s 27(3)' does not mean 
the land referred to in s 27(3) itself. 

Special Appeal No 746 of 1965 from the judgment 
and decree, dated November 2, 1965 in Writ Petititsi 
no 435 of 1961 decided by S. N. Singh, J 

G. Veima, for the Appellant. 

S C., for the Respondent 

S. Chandra, J. This appeal arises ©ut of proceed- 
ings for restoration of possession Mndtae s, Of the 

U. P. Zamindari Abolition and Land Reforms Act. The 
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appellant claimed that he was recorded in 1356 F., and 

became an adhivasi under cl. (i) of sub-s. (b) of s 20 

. . p . • j' ■ Fateh .Sinoh 

He was, in virtue or a compromise arrived at in some u 
criminal proceedings, made to relinquish possession of 
the land. Since he had become an adhivasi, he was ^ Chandra 
entitled to be restored to possession. This application T 
was contested by respondents nos. 4 to 8, who were the 
tenants-in-chief. They alleged that respondents nos. 1 
and 2, the Zamindars, had, in a suit under s. 171, U P. 

Tenancy Act, ejected them. They in due course applied 
for restoration of possession under s. 27(3) of the U. P. 

Tenancy Amendment Act (no. 10), 1947. That appli- 
cation was allowed, and on March 27, 1961, they were 
restored to possession over the plots in dispute There- 
after some criminal litigation ensued between the par- 
ties, which ended in a compromise, whereunder the 
appellant relinquished possession of the land in favour 
of the respondents tenants by an application, dated 
March 15, 1952. Since the appellant voluntarily relin- 
quished possession, he was not entitled to restoration of 
die possession. The appellant’s case that he had be- 
come an adhivasi was also contested. 

The trial court rejected the appellant’s claim. It was 
held that the appellant had not been ejected from the 
plots, and, hence, the application for restoration of pos- 
session was incompetent. On appeal, however, it was 
held that the appellant was recorded as an occupant in 
1356 F; he became zxl adhivasi, and, since he was not in 
actual possession, when he made the application, it was 
maintainable. The appeal was allowed, and the appli- 
cation was granted. 

The respondents preferred a revision before the Board 
of Revenue. The Board held ithat the appellant became 
an asami under s. 21(l)(c) of the Act His daim that he 
had become an adhkmt was incorrect. On this find- 
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i «72 ing, tlic application made by the appellant was dismiss- 

jAlEit SiNOH ed. 

■y. 

Board oi \ learned Single Judge dismissed the writ petition 
He held that the appellant did not become an adhivast. 
s '::handra, held that the writ petition was incom- 

petent, because of non-impleadment of heirs of Bhajan 
Lai, one of the tenants who had instituted the revision 
before the Board of Revenue, but died during the pen- 
dency of the revision. 

It appears drat while the writ petition was pending, 
the appellant made an application for correction of the 
memorandum of tire writ petition by scoring out the 
name of Bhajan Lai and introducing in its place the 
name of Har Bilas The learned Single Judge, how- 
ever. did not pass any orders on this application. He 
doubted whether Har Bilas was the only heir of Bhajan 
Lai. Since this fact was not clearly stated in the appli- 
cation for amendment, he refused to act on the basis as 
if Har Bilas was the sole heir He held that the writ 
petition was improperly constituted for lack of heirs of 
Bhajan Lai This was an additional ground for dismiss- 
ing the writ petition 

In the memorandum of appeal, Har Bilas has been 
impleaded as respondent no. 8 For the appellant, an 
application has been moved, stating that the Board of 
Revenue had impleaded only Har Bilas as the heir of the 
deceased Bhajan Lai Under the circumstances, the 
application for amendment made by the appellant on 
October 20, 1965, deserved to be allowed In any event, 
if the learned Single Judge was doubtful, he should 
have asked the parties to clarify the position rather than 
leaving the matter vague. We are satisfied that there 
was a bona fide mistake in the typing of the memoran- 
dum of the wit petition We consequently allow the 
amendment application, dated October 20, 1965. With 
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this amendment, the technical defect in the writ peti- 
tion stands removed. 

On merits, tlie plea taken by the respondents that, 
since tile appellant had voluntarily relinquished posses- 
sion as a result of a compiomise. He %vas not entitled 
to maintain the petition for restoration of possession 
under s 20/232 of the Zamindari Abolition Act, has no 
substance. A Full Bench in Hari Naih v R P Singh 
(1) has held that the Explanation to s 232 does not pre- 
clude the institution of an application even in those 
cases ivhere the applicant lost possession bv voluntarily 
giving it up before tlie date of vesting In the present 
case, the relinquishment of pos,session took place on 
March 15, 1952, namely, ptior to the date of vesting. 
In vieiv of the abme Full Bench decision, the appli- 
cation made by the appellant tvas maintainable. 


i972 

r \tbh Singh 

V, 
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^ Chandra, 


It is not disputed that in proceedings under s. 27(3) 
of the Act (no 10) of 1947, the respondents were re- 
instated as tenants No one was declared to be a sub- 
tenant of the land within meaning of the proviso to s. 
27(3). It is also undeniable that the appellant was 
recorded in possession in the revenue papers of 1356 F. 
The question is -wheLher he comes within the purview of 
cl. (i) of s. 20(1)(&) of cl. (c) of s. 21(1) of the Zamindari 
Abolition Act. Both the clauses relate to ‘Land referred 
to in sub-s (3) of s 27 of the U. P Tenancy (Amend- 
ment) Act, 1947’. A person, who, on die date immediate- 
ly preceding the date of vesting, occupied or held, land as 
a sub-tenant, referred to in the proviso to sub-s. (3) of 
s 27, becomes an asami under s. 21(l)(c). It is no one’s 
case that the appellant occupied or held land as a sub- 
tenant within meaning of tire aforesaid proviso. The 
jrrovision applies to a person, rvho is declared a sub- 
tenant for a period of three years Admittedly, no such 
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declaration had ever been made in the case of the appel- 
Fatbk Singu lant. The appellant could not become an asami. 


Boabd 09 
Rbvekub 

Cbandra, 

J. 


S 20(l)(6)(i) reads — 

"Every person who ; 

(b) tvas recorded as occupant- 


(i) of any land other than grove land 
or land to which s 16 applies or land re- 
fen ed to in the proviso to sub-s. (3) of 
s 27 of the U. P. Tenanq' (Amendment) 
Act, 1947, in the Khasra or Khtauni of 
1356 F. prepared under ss 28 and 33, res- 
pectively of the IT P. Land Revenue Act, 

1901, or shall, unless he has 

become a hhumidhar of the land under 
sub-s. (2) of s 18 or an asami under cl. 
(h) of s. 21, be called adhivasi of the land 


Cl. (b)(i) applici to the record as an occupant, in respect 
of land other than the three categories of land mention- 
ed in it The first category is a grove land. A person 
rvho is recorded as an occupant of a grove land does not 
become an adhivasi The second similar exception is 
in respect of land to which s. 16 applies ; and the third 
exception is in respect of land referred to in the proviso 
to s. 27(3), namely, in respect of which a declarration 
of sirb-tenancy in favour of some persons has been made. 
The result is that if a person has been declared a sub- 
tenant of anv land under the proviso to s. 27(3). then, 
in respect of that land, any person tvho is recorded as an 
occupant does not become an adhivasi, because in res- 
pect of such land the sub-tenant becomes an asami 
under s. 21(l)(c) The scheme underlying these provi- 
sions is that if coirrts have declared a person to be a sub- 
tenant under the proviso, he will become an asami and 
no one else ■^vould become an adhivasi in respect of that 
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land, even though he may have been recorded in the 
levenue papers of 1356 F. But, if there was no such fvteh sc,ch 
sub-tcnaut and there is oiih a te-instated tenant under bovm o» 
s. 27(3), then a person who had been recorded as an 
occupant" of such land will become an adhivasi under 
'I'he cistwhilc re-inslatcd tenant shall lose Ins 

light. 

In this light, it is not quite correct to say that the 
land lefcn-ed to in the proviso to sub-s. (3) of s. 27 is 
equhalent to land mentioned in s. 27(3). It is true 
that the plot of land is the same But different per- 
sons are in occupation of it. The incidence and impact 
of the prot'isions of the Zamindari and Land Reforms 
Act aie different according to the fact whether a sub- 
tenant is in possession or the tenant-in-chief. Keeping 
in vieis’ the different consequences, the fact of record- 
ing being of the tenant-in-chief, or ithe sub-tenant, is 
material and relevant. We are hence unable to agree 
with the learned Single Judge that the phrase ‘land re- 
ferred to in the proviso to s. 27(3)’ means the land 
referred to in s. 27(3) itself. 

In die present case, the land in dispute was not one 
which could have reference to the proviso (because there 
was no sub-tenant on it). The land not falling ivith- 
in one of the exceptions, d. (b)(i) would apply. Since 
the appellant was recorded as ocaipant thereof in 1366 
F., became an adhivasi. 

In the result, the appeal succeeds and is allowed. 

The judgment of the learned Single Judge isuset aside. 

The judgment of the Board of Revenue is quashed, 
and that of die Additional Gimmissioner restored. As 
no tne has appeared on behalf of the respondents, there 
will be no order as to costs. 


"Appeal allowed. 
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Before Mr. Justice S Chandra and Mr. Justice 
K. N Seth 

DILAWAR SINGH ... Appellani, 


V 

GRAM SAMAJ and others ... Respondent. 

U. P. Consolidation of Holdings Act, 19.53, ss. 48 and 52— 
Notification under s. 52 issued — Revision under s 48 filed 
aftemards — Revision is maintainable and should be decided 
on merits. 

Right of a litigant to take the pioceediug to a supeiior 
court, if an adverse order is passed against him, comes into 
existence the moment a pioceeding is initiated and is conti- 
nued till the lis continues. The right is to be governed by tlic 
law prevailing at the date of institution of the suit or appeal 
and not by the law that pievails at the date of the deasion 
or at the date of filing of appeal. 

On the filing of a claim or objection befoie Consolidation 
Officer, certain rights vested in a party to take the proceeding 
to the superioi authoiities could not be taken away by a sub- 
Kqnent enactment unless it was expressly or by necessary 
implication so provided. There is nothing in s. 52 of the Act 
tl^'trigh^^^ expressly or by necessary implication takes away 

Special Appeal no o78 of 1964 against tlie judgment 
and order of S. N. Di\tvedi^ J. dated July 16, 1964. 

U. N . Khnre, for the Appellant 
S. C.^ for the Opposite-parlies. 

R. N. Seth, J. : In consolidation proceeding Snit. 
Tulsa was allotted a chak in lieu of certain plots of 
which she was the recorded tenure-holder. While the 
consolidation operations were still in progress, she died 
m 1962. On her death, the appeUant made an applica- 
tion under s. 12 of the Consolidation of Holdings Act 
(hereinafter referred to as the Act) for mutation of his 
name in place of her name claiming to her heir, being 
the daughter's son. Another application was filed by 
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one Natliu Singh The Gaou Samaj also entered tlie 1972 
arena claiiniug tliat Smt Tulsa had died without leav- Daww 
ing any heir and her property had vested in the Gaon 
Sainaj The Consolidation Officer, by his order dated c:r.ui svmaj 
]\I ay IS, 1963, upheld the claim oE the present appellant k. \ scui, 
and rejected the claim put fonvard by the Gaon Samaj ^ 
and Nathu Singh. The Gaon Samaj preferred an ap- 
peal which was allowed by tire Settlement Officer (Con- 
solidation) by an order, dated November 28, 1963, hold- 
ing tliat the property of Smt. Tulsa had vested in the 
Gaon Samaj Against tire order of the Settlement 
Officer (Consolidation), 'the appellant filed a revision 
on December 12. 1963. Before tlie revision was filed, 
a notification under s 52 of the Act was issued on 
December 7, 1963. The revision was dismissed on the 
ground that after the notification under s. 52 of the Act, 
the revision could not be entertained. The order of 
the Deputy Director (Consolidation) was challenged in 
diis Court by a petition under Art. 226 of the Constitu- 
tion. A learned single Judge dismissed the petitioner 
and hence tliis appeal. 

It is admitted tliat vdien the notification under s. 52 
of the Act was issued, no revision had been filed chal- 
lenging the order of the Settlement Officer (Consolida- 
tion). The question for consideration is whether die 
revision filed on December 12, 1963, was maintainable 

Sub-s. (2) of s. 52 of the Act was added by s. 43 of the 
U. P. Amendment Act no. VIII of 1963 and reads — 

“Notwidistanding anything contained in sub-s. 

(1), any order passed by a court of competent juris- 
diction in cases of writs filed under the provisions 
of the Constitution of India, or in cases or procee- 
dings pending under this Act on the date of issue 
. of the notification under sub-s. (1), shall be gfiven 
effect to by such audiorities as may be prescribed 
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^ and the consolidation operations shall, for that pur- 

Diuwin pose, be deemed to have not been closed.” 

oINGH 

GR.«rs\Mu Under the aforesaid proMsion the consolidation autho- 
K bound to give effect to orders passed by 

court of competent jurisdiction in cases or proceedings 
pending under the Act on the date of the issue of the 
notification under sub-s. (1). It was contended that 
proceeding initiated by the applications made by the 
lival claimants had not fmall) concluded by the ordei 
passed by the Settlement Officer (Consolidation) and 
were still pending when the notification under sub-s. 
(1) of s. 52 of the Act was issued. The learned single 
Judge took the view that in order to attract the provi- 
sions of sub-s (2), a proceeding must be actually pen- 
ding on the date of the notification and it should not be 
in meic contemplation. ■ In the present case the revi- 
sional proceeding was only in contemplation till it was 
filed on December 12, 1963, and it could not be accept- 
ed that on December 7, 1963 rvhen the notification was 
issued, tlie revisional proceeding was pending. 

A proceeding whether initiated tlirough a suit or an 
application embraces within its ambit all tlie rights 
available to a party by way of appeals, second appeals or 
revisions. In Oaiikapaii v. Subbiah Choudhry (1) 

S. R. DaSj C, J., delivering the majority judgment laid 
dowTi ilrat the legal pursuit of a remedy, suit, appeal 
and second appeal are really'^ but steps in a series of pro- 
ceedings all connected by an intrinsic entity and are to 
be regarded as one legal proceeding and that the right of 
appeal was not a mere matter of procedure but rvas a 
substantive light. The Court further observed tliat 
the institution of tlie suit carried with it the implication 
that all rights of appeal then inforce were preserved 
to the parties tliereto till the suit was finally decided 
and that right of appeal was a vested right which ac- 

(1) A I.R. 1957 S C. CIO. 
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aued to the litigant from the date the list commenced 1973 
and this vested right could be taken away by a subse- 
quent enactment if it so provided expressly or by neces- 
sary intendment. It is thus clear that the right of a ciuM’sAMi] 
litigant to take tile proceeding to a superior court, if an r. ^. sah. 
adverse order is passed against him, comes into existence I- 
the moment a proceeding is initiated and it continues 
till the Its continues. The right is to be governed bv 
the law prevailing at the date of the institution of the 
suit or appeal and not by the law that prevails at the 
date of the decision or at the date of the filing of the 
appeal. Applying this principle it has to be held that 
on the filing of a claim or objection before the Consoli- 
dation Officer, certain rights vested in a party to take 
the proceeding to the superior authorities. That right 
could not be taken aivay by a subsequent enactment 
unless it was expressly or by necessary implication so 
provided. There is nothing in s. 52 of the Act which 
either expressly or by necessary implication takes asvay 
that right. 

In Gopt Singh v. Deputy Director of Consolida- 
tion (1) the objection filed by some of the parties 
were allowed by the Consolidation Officer by an 
order, dated August 26, 1965. An appeal was pre- 
ferred before the Settlement Officer (Consolidation). 

"While the objections were still pending before the 
Consolidation Officer, a notification under s. 52 of the 
Act tvas published on May 22, 1965. An objection was 
raised in appeal that it was not competent as the appeal 
had not even been instituted when the notification 
under 's. 52 was published. This objection prevailed 
and the same was upheld by the Deputy Director (Con- 
solidation) in revision. The matter came up to this 
Court in a petition under Art 226 of the Constitution 
and one of us (Satish Chandra, J.) relying on the prin- 
ciple laid down in Garikapathi’s case (2) held — 

H) 1907 A r, T. 1311 fO) A.I R 1957 S.C. m. 
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“The term ‘proceedings’ m s. 52(2) has, in my 
opinion, been used in that comprehensive sense to 
include the entire series of proceedings commen- 
cing from the one tvhich is initiated before the 
Consolidation Officer and including that taken in 
the appeal court When an appeal is instituted 
the proceeding which commenced in the trial 
court continues. The appeal does not initiate a 
fresh proceeding On the institution of the appeal 
the proceedings which have become domiant on 
the decision by the trial court, levive and remain 
pending The only difference being that it is now 
pending in a different court, namely, the court of 
appeal.” 

It ivas furtlier observed — 

“The word ‘cases’ in the phrase ‘cases of writs 
filed under the Constitution', in sub-s. (2) will in- 
clude orders passed by higher courts of appeal 
including the Supreme Court. Thvis, sub-s. (2) 
is designed to preserve and make effective orders 
passed by any one or more of the hierarchy of 
courts established under the Act, irrespective of 
whether the proceeding was pending in any parti- 
cular court or in any court subordinate thereto, on 
the date of issue of the notification in sub-s. (1).” 

We are in agreement with tlie view taken in the afore- 
said case. 

The principle of a vested right of a litigant to take 
a proceeding to the superior court by an appeal would 
be equally applicable in case of a revision. It is true 
that a revision is a power conferred on a court or autho- 
rity to be exercised at its discretion but it does not 
mean that the litigant does not possess the right to ap- 
proach the superior court through a petition for revi- 
sion. The only basic difference bettveen an appeal and 
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a revision is that in case of an appeal the appellant is 
entitled to a relief if he succeeds in establishing that 
the order of the subordinate court or authority was un- 
sound contrary to law In case of a revision the court 
has discretion to refuse the relief if, for example, in its 
opinion substantial justice had been done between the 
parties although the order sought to be revised sufiEered 
trom infirmities which could justify an interference by 
the revising court 

There is no definition of the word “appeal” in any 
statute. In Warton’s Law Lexicon “appeal” is defined 
as “the judicial examination of tlie decision by a higher 
court of the decision of an inferior court” In Nagen- 
dm Nath Dev v Siiiesh Chandra Dey (1) their Lord- 
ships observed diat any application by a party to an 
appellate court asking it to set aside or revise a decision 
of the subordinate court is an appeal within the ordi- 
nary acceptation of the term This indicates that there 
is no basic difference between the appellate and die 
revisional powers If under a statute a party has a 
right to approach the superior court with a prayer to 
revise the order of the subordinate court, the proceed- 
ing can be said to be pending till the right to exercise 
the right of approadiing the superior court subsists in 
the applicant and so long that right subsists, it cannot 
be. said that the proceedings had finally come to an end. 
The right to approach the superior court through an 
appeal or a revision can be exercised only after an 
adverse judgment or order is passed against the party. 
Till then the right only remains dormant and when 
that right is exercised, the original proceedings become 
pending. , 

In the instant case the order of the Setdemem Officer 
(Consolidation) was passed on November 28, 1963. 
Against that order the petitioner had a right to ap- 
proach the Deputy Director (Consolidation) under s. 

(1) 1983 P.C 185. 
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W 7 i 48 of ihe Act. Before his right to approach the supe- 
Diuwi court came to an end, the notification under s 52 

Singh ^y^s issued. That notification did not have the effect 

V 

Gram samaj of destroying the right which the petitioner had. The 
proceedings initiated by the appellant under s. 12 of the 
Act had not come to an end. It was still pending when 
the notification under s 52 of the Act was issued al- 
though in a dormant shape and had become active 
again when the revision was filed. In this view of the 
matter the Deputy Director (Consolidation) was in 
eiTOr in holding that the application under s. 48 of the 
Act could not be entertained The learned single 
Judge also fell in the same error and his order cannot 
be su.stained. 

Before the learned single Judge a question was raised 
that the claim of the Gaon Samaj was barred by time. 
The learned Judge noticed that the argument had not 
been advanced before the Settlement Officer (Conso- 
lidation) and no ground had been raised in the writ 
petition and as the point was not taken earlier, he 
would not permit it to be raised at the time of argu- 
ment. The learned Judge, however, decided the ques- 
tion on merit. In our opinion it was not necessary for 
the learned single Judge to decide this question on 
merits after he had come to the conclusion that the revi- 
sion before the Deputy Diirector (Consolidation) was 
incompetent and the petitioner was not entitled to 
any relief. 

In the result we allow the appeal, set aside the order 
of the learned single Judge, dated July 16, 1964 and 
quash the order of the Deputy Director (Consolidation), 
dated June 4, 1964. The Deputy Director (Consolida- 
tion) is directed to decide the revision filed by the pre- 
sent appellant on merits. The parties shall bear their 
own costs. 


Appeal allowed. 
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Before Mr. Justice S. Chandra and Mr. Justice 
N. D. Ojha 

CITY BOARD OF MUSSOORIE ... Appellant, 

V. 

AMOLAK RAM OBERAI ... Respondent. 

U. P. Municipalities Act, 1916, j. 128(i)(vii), rr. 3 and 4, item 
10(b)' — Unloaded vehicles passing through Municipality — 
Not liable for toll — Only transit pass fee to be realised. 

R 4 read in the context of other rules and the schedule ap- 
plies to an empty vehicle or conveyance merely passing through 
the municipality, enroute to an outside destination Such a 
vehicle is liable to pay a transit fee, and as such under r. 3 is 
not liable to pay toll. 

— s 12Sf’i)(vii) item 10(6) — The driver of the vehicle 

IS not liable to pay toll. 

Since the vehicles which are only in transit are liable to pay 
transit fee. the driver of such vehicle could not be held liable 
to pay toll when the transit fee has been paid 

Special Appeal no. 402 of 1964 from the judgment 
and order of S. N. Dwivedi, J., dated March 18, 1964. 

S. N. Misrp^ for the Appellant. 

S. N. Kacker, S. C , for the Respondent. 

S. Chandra, J. : — Of this group of nine Special 
Appeals 8 have been filed by the City Board Mussoorie. 
The ninth one is a cross-appeal filed by Shri Amolak 
Ram Oberai. Shri Oberai along with one Khem 
Chand had filed a group of writ petitions challenging 
the demand and levy of toll tax on account of the fact 
that Khem Chand while driving the vehicle owned by 
Mr. Oberai took it on a strip of land which the City 
Board claimed vested in it. 

It appears that Mr. Oberai is a resident within the 
municipal limits of Dehra Dun. He owns a godown 
at Rajpur within the Dehra Dun Municipality. There 
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are some limestone quarries in village Karwa in the 
district of Dehra Dun. The quarries are situate out- 
„ side the limits of the City Board, Mussoorie, Mr. Oberai 
Oberai had employed Khem Chand as his driver. Khem 
s r.ha niira, Chand used to drive the private carrier owned by Mr. 

Oberai from his residence or godown to the quarry and 
return from there The private carrier passes through 
a strip of land which the City Board claims vests in it. 
According to the City Board Mussoorie the appellant 
was liable to pay toll on the vehicle when it enters the 
disputed strip of land The Board also levied toll on 
the driver of the vehicle in addition to the toll levied 
on the vehicle. The appellant, however, refused to 
pay toll whereupon the City Board launched a large 
number of criminal prosecutions in the Court of the 
Sub-Divisional Magistrate, Mussoorie and the Naib 
Tehsildar. Afussoorie in relation to each trip that the 
appellant’s vehicle made while going to and returning 
from the quany 

The learned single Judge held that under the rules 
framed by the City Board, Mussoorie, no toll was 
leviable on the driver but that toll was payable on the 
vehicle, even though it was empty, when it passed 
through the disputed strip of land He also held that 
the Transit Pass Rules were not applicable to empty 
motor vehicles. The learned Judge did not go into the 
factual controversy whether the disputed strip of land 
vested in the City Board and proceeded on the assump- 
tion that it did. 

Two questions which arise for consideration in these 
appeals are whether the Transit Pass Rules are appli- 
cable to empty vehicles and secondly whether toll is 
leidable on the driver of a vehicle in addition to the 
toll that may be levied on the vehicle. 

On September 7, 1955 the State Government issued 
a notification promulgating a new set of rules which 
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were called the Transit Pass Rules for the municipali- 
ties levying toll These Rules came into force from 
October 15, 1955 The preamble to the Rules stated 
that in exercise of the powers conferred by s. 296 read 
with s. 153 of the Mimidpalities Act the Governor is 
pleased to make the -following rules for the transit of 
goods and vehicles etc through the limits of Munici- 
palities for outside destinations The second rule 
provides that they will come into force with effect from 
October 15, 1955, in all the municipalities levying or 
which may thereafter levy a toll on vehicle and other 
conveyances, animals and laden coolies under s. 128(1) 
fvii) or an octroi on goods or animals under s 128(1) 
(viii) of the U P Municipalities Act. By the third 
rule it was provided that if there was any conflict bet- 
ween these rules and other existing rules in the various 
municipalities these rules will prevail. The result of 
this rule is that is that if in a given situation the Transit 
Pass Rules are applicable then no toll could be levied 
under any other existing rules — 

R 4 provides' 

“4. Every vehicle or other conveyance or ani- 
mals laden solely with goods meant for immediate 
export or laden coolies or animals, merely passing 
in transit through the municipality to an outside 
destination, shall be permitted to pass through it, 
under cover of a transit pass in die prescribed 
forms, subject to the payment of a security equal 
to -the amount of toll or octroi, as the case may be 
leviable thereon and the transit fee as detailed in 
the 'Schedule' and in accordance ivith the proce- 
dure prescribed hereafter : 

Provided that in cases where the octroi or toll 
leviable on any goods or loaded vehicle is less than 
the transit fee the Board shall charge only a transit 
fee equal to such octroi or toll and no seoirity 
shall be taken ; 
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Provided further that no security or transit pass 
fee shall be leviable on goods loaded on vehicles 
etc. the property of which vests in Government, if 
they are accompanied by a certificate from an 
Officer (who should ordinarily be a Gazetted 
Officer) of the Government Department con- 
cerned, that the goods are the property of Govern- 
ment that the vehicle carrying the goods is not on 
hire and are /is for transit through the municipa- 
lity.” 

The remaining rules provide the procedure for carrying 
into effect the provisions of r. 4 

The Schedule by entry no. 2 provides — 

“2. Loaded vehicle drawn by one animal, loa- 
ded push cars, loaded hand thelas, bicycle loads, 
animal loads, loaded rickshaws, and any other vehi- 
cle or conveyance not falling under any other heads 
mentioned in the Schedule.” 

At the end of the Schedule there is a declaration form. 
The form provides — 

“I as person incharge of the 

goods conveyance which I am taking into this 
municipality hereby declare that the goods /con- 
veyance are meant for immediate export /is in 
transit through it and are/ is being taken by me to 

I further declare that the goods or 

any part thereof that I am carrying shall not be 

unloaded within the limits of the 

municipality.” 

These rules also provide the form of the transit pass. 
It has several entries. Serial number 4, ii» meant for 
description of goods, vehicle or conveyance Serial 
number 3 provides for the rate> of octroi or toll leviable 
on the goods, vehicle or conveyance. 
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It will be seen that the obvious object of these Tran- in 7 ij 
sit Pass Rules is to substitute for the levy of octroi or cItTbou® 
toll upon goods or vehicles or other conveyances, the Mubsoowf 
transit fee If a particular vehicle or conveyance is in amofak ram 
transit through a particular municipality it is liable to 
pay only the transit fee and in that event will not be ® 
liable to pay the toll that may be leviable by the muni- 
cipality on the vehicle or on the goods carried' on it. 

The second rule provides that these rules shall come 
into force in all the municipalities levying or which 
may thereafter levy a toll on vehicles and other convey- 
ances, animals and laden coolies under s. 128(l)(vii). 

Under this provision admittedly toll can be levied on 
vehicles simpliciter, even though they may not be load- 
ed The City Board, Mussoorie is charging toll under 
item 10(h) on empty vehicles In fact the learned 
single Judge has held that toll is payable under that 
clause on empty carriers Rule 2 clearly postulates that 
these will apply in relation to vehicles which could be 
subject to toll under s. 128(1) (vii). This indicates 
that the rules were intended to apply to vehicles sim- 
pliciter also and that it was not necessary that the vehi- 
cles must be laden with goods, before these rules be- 
comes applicable to them. 

This intention is further clarified by the declaration 
form that the person incharge of the vehicle has to give 
in order to obtain a transit pass. In the declaration it 
has to be said that he was the person inchaige of the 
goods conveyance. The phrase is not goods on the 
conveyance. 

The Schedule lays down the rate of the transit fee 
for different kinds of things. Entry no. 2 which has 
been quoted above mentions various kinds of loaded 
vehicles or conveyances and then says “any other vehicle 
or conveyance not falling under any other heads men- 
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■ISW 2 tioned in the Schedule”. The other entries in the Sche- 
qtTboabd dule refer to vehicles as well as loaded tractor up to 
OF mussoorib Qj. upto 4 tons Thus all kinds of loaded vehi- 

amolak Ram cles and conveyances have been specifically dealt with in 
— die various entries to the Schedule In that context 
s Chandra, residuary provision in the second part of entry no. 

1 , namely, “any other vehicle or conveyance not falling 
under any other heads” mentioned in the Schedule 
obviously will include all other kinds of vehicles or 
conveyances including the vehicles or conveyances 
which are not loaded with goods or other things. In 
our opinion this residuarv' clause includes in its scope 
empty vehicles or conveyance 

Rule 4, in our opinon, should be interpreted 
and construed in a manner which may not frustrate the 
purpose and object of the rules, or the specific provi- 
sions of the various other rules and the Schedule which 
attracts the applicability of the rules to empty vehicles. 
Rule 4 purports to provide that if a vehicle or any other 
conveyance is laden with goods which are meant exclu- 
sively for immediate export shall have to pay not only 
the transit fee but also a security equal to the amount 
of toll or octroi levied on the goods laden on the parti- 
cular vehicle. The object of r. 4 was merely to provide 
for the security for the toll leviable on the goods that 
were laden on the vehicle The person incharge of the 
vehicle was, in any case, liable to pay transit fee but in 
addition he was liable to pay security in relation to the 
goods carried on the vehicle The main object was to 
safeguard the interest of the municipalities in relation 
to payment of toll on the goods. The two provisos 
clarify this. By the fimt proviso it was provided that if 
the amount of toll or octroi was than the transit 
fee the Board shall charge only transit fee equal to such 
octroi or toll and no security need be taken. The 
provisos deal only with the question of security in 
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relation to the toll. They do not idirow any light 1 98& 
upon the main rule on the question whether that rule crrv Board 
applies to empty vehicles also. No doubt r. 4 is inaris- 
tically framed. But its meaning is clear. „ 

In our opinion r. 4, read in the context of other rules 
and the Sdiedule applies to an empty vehicle or con- 
veyance merely passing through the municipality, en- 
route to an outside destination. Such a vehicle is 
liable to pay a transit fee, and as such, under r. 3 is not 
liable to pay toll. 

The second question involves the decision of the 
question whether a driver is liable to pay toll. The 
learned single Judge held that he is not liable because 
he was not “the person conveyed” on the vehicle within 
the meaning of item 10 (b) of the Rules. Since the 
vehicles which are only in transit, as is the case before 
us, are liable to pay transit fee and consequently are 
not liable to pay toll, obviously the driver of such vehi- 
cle could not be held liable to pay toll when transit fee 
has been paid. In this situation whether the driver of 
such a vehicle is liable to pay under Item 10 (6) toll is 
a question merely of academic interest. The learned 
single Judge held that driver was not “a person carried” 
within the meaning of that item. We have doubt as to 
the correctness of that view, but we need not express 
any final opinion on the point. 

Before the learned single Judge, the coimsel appear- 
ing for the City Board gave an undertaking that the 
Board shall withdraw the criminal cases pending 
against Khem Chand, the driver. Mr, Kacker, stated 
before us that in spite of this undertaking the City 
Board did not withdraw the criminal complaints pen- 
ding against Khem Chand In view of our finding that 
the drivers of the appellant’s vehicles were not liable 
to pay toll while they were carrying the vehicles through 

88— AD 
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the land of the City Board Mussoorie enroute to or 
crejr Board from the quarry, the prosecutions launched by .the 
Board were entirely without jurisdiction and are liable 
to be quashed. 

In the result, the appeal filed by Mr. Oberai is partly 
allowed with costs. The direction of the learned single 
Judge that the City Board should charge toll on empty 
vehicles is set aside. The Board is restrained from 
doing so. The various prosecutions mentioned above 
launched against Khem Chand are quashed. The other 
appeals which have been filed by the City Board, Mus- 
soorie are dismissed, but without any order as to costs. 

Ordered accordingly. 


APPELLATE CIVIL 


Before Mr. Justice S. Chandra arid Mr. Justice 
N. D. Ojha 

JOGENDRA BAHADUR ... Appellant, 

V. 

1972 SENIOR SUPERINTENDENT, Post 

Tulv 17 Office, Allahabad and others ... Respondents. 

Constitadon of India, Arts. 310 and 311(2)— jln extra depart- 
mental agent working as Branch Post Master — -Civtl Service- 
Necessity of second show cause notice — Entitled to protec- 
tion under Art. 311(2). 

An Extra Departmental Branch Post Master is a public ser- 
vant entrusted with the duty to do ofEicial acts in relation to 
the affairs of the Union, ana is the holder of civil post within 
the meaning of Arts. 310 and 311(2) of the Constitution He 
is entitled to the protection of Art. 311(2), and is entitled to 
the reasonable opportunity of maldng representation on the 
penality proposed to he awarded. Order of dismissal held 
void. 
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Special Appeal no. 319 of 1965 from the judgment 
and decree of Asthana, J., in Writ Petition no. 3086 
of 1960 decided on March 30, 1965. 


iS7a 


JOGBMDRA 

BAHAJ>X}R 

V, 


Kameshwar Prasad Agrawala, fox the Appellant, BnmamMre 

■ Post Okficb^ 

5. C.y for the Respondents. Allahabad 

S. Chandra, J. : — ^The appellant was in September 
1954 employed as an extra departmental agent and pos- 
ted as Branch Post Master Nahwai at Allahabad on a 
monthly salary of Rs.25 per month. On July 13, 1959 
the Senior Superintendent of Post OflBlces, Allahabad 
Division served upon the appellant a charge-sheet re- 
quiring the appellant to furnish his explanation and 
also requiring him to show cause why in case the 
charges were established he should not be removed 
from service by way of punishment and a sum of 
Rs,2,005 be directed to be recovered from him The 
appellant submitted his explanation on July 30, 1959. 

On August 8, 1959 the Superintendent fixed a time, 
date and place for holding the oral hearing. The ap- 
pellant, however, did not appear. The Superintendent 
proceeded to decide the matter on the existing mate- 
rials. He found the diarges established and on Octo- 
ber 17, 1959 passed an order .removing the appellant 
from service and also directing that the amount of 
Rs.2,006 be recovered from the appellant. The appel- 
lant filed an appeal to the Director of Postal Services 
but it was rejected on January 6, 1961. 

Aggrieved the appellant instituted a writ petition in 
this Court which was dismissed. Hence the present 
appeal. 


Mr. K. P. Agr\a'wal, appearing for the appellant, has 
submitted before us only one point. He urged that 
'the appellant was holding a civil post under the Union 
within the meaning of Art. 310 of the Constitution. 
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He was hence entided to the protection o£ Art. 311 (2) 
• Togendr whereunder no order of removal from service could 
V. validly be passed without afEording the appellant an 
SfflwoRSr^ opportunity to show cause against the proposed punish- 
ment. Learned counsel submitted that it was incum- 

Post uffiob> 

aujuiabad bent upon the authorities to have given a nodce to the 
s.cianto. appellant to show cause against the proposed punish- 
ment, after completion of &e enquiry into the dbarges 
and after the enquiry officer found ’the charges estab- 
lished. The appellant could not adequately represent 
against the proposed punishment until he knew the 
contents of the findings in regard to the diarges. The 
decision of the Supreme Court in Khem Chand v. 
Union of India (1) supports the submission. There it 
was held that after the completion of the' enquiry, it was 
incumbent upon the authorities to give a notice to show 
cause against the proposed punishment. In this state 
of the law the combined notice served on the appeUapt 
on July 13, 1969 was invalid in so far it required the 
appellant to show cause against the proposed punish- 
ment because till then the charges had not been found 
proved. 

Mr. T. N. Sapru, appearing for the respondent, 
countered the submission by urging that the appellant 
was not employed on a civil post. He was not the hol- 
der of a civil post within meaning of Art. 310 of the 
Constitution, and so Art. 311(2) was not attracted. 

This very point, namely, whether an extra depart- 
mental agent was the holder of civil post within the 
meaning of Art. 311 of the Constitution came up for 
consideration before this Court in Mangla Datt Chaube 
v. Senior Superintendent cff Post Offices (2). In that 
case one of us held — 

“The true connotation of the term ‘civil post’ 
as used in these Articles was explained by the 

(1) A.I.R. 1968 S C. 800. (2) Writ Pet. no. 4'^ of 1968 ded* 

ded- on Jan. 21, 1969. 
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Supreme Court in State of 'Assam v. K. C. Datta (1) W’® 

It was observed that a civil post is a post on the jogbutorji 
civil as distinguished from the defence side of the 
administration ; and employment in a civil capa- sbotor Sotb- 
city under the Union or a State. Since civil ser- post Office, 
vices of the Union or All India Services or a civil 
service of a State is mentioned separately in Arts. 

310 and 311 of the Constitution, a civil post would 
mean a post not connected with defence outside 
the regular civil services. A post is a service or 
employment. A person holding a post under the 
State is a person serving or holding the post under 
a State. The heading and the sub-heading of Part 
XIV and Chap. I emphasise the element of service. 

There is a relationship of master and servant bet- 
ween the State and the person said to be holding 
a post under it It then held — 

‘The existence of this relationship is indi- 
cated by the State’s right to select and appoint 
the holder of the post, its right to suspend and 
dismiss him, its right to control the manner 
and method of his doing the work and the pay- 
ment by it of his wages or remuneration. A 
relationship of master and servant may be es- 
tablished by the presence of all or some of 
these indicia, in conjunction with other cir- 
cumstances and it is a question of fact in each 
case whether there is such a relation between 
the State and the alleged holder of a point'.” 

The court then went on to hold that a post is an office 
or a position to which duties in connection with the 
aflEairs of the State are attached ; an office or a position 
to which a person is appointed, and, whidi may exist 
apart from and independendy of the holder of the post. 

A post may be created before the appointment or 
simultaneously with it. A post under the State means 

(1) A I.R. 1967 S.C. 884. 
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a post under the administrative control of the State. 
The State may create or abolish the post and may regu- 
late the conditions of service of persons appointed to the 
post. It was also observed by the Supreme Court that 
the fact that the post does not carry a definite rate of 
pay but carries a remuneration by way of a commisr 
sion, Or the fact that the post may not entail a whole- 


time employment, would not detract from the employ- 


ment being to a dvil post. 


Judged in the light of these principles, an Extra De- 
partmental Agent would, in my opinon be the holder 
of a civil post. These Agents are governed by the rules 
called the Posts and Telegraphs Extra Departmental 
Agents (Conduct and Service) Rules, 1964, framed by 
the Government. Under it an employee has been de- 
fined to mean a person employed as an Extra Depart- 
mental Agent. Such an agent me’ans 17 kinds of posts 
including an Extra Departmental Branch Post Master. 
The petitioner was appointed to this post. Under r. 3 
the appointing authority in respect of each category of 
employees is as shown in the Schedule annexed to the 
Rules. Under r. 5 the employee shall be entitled to 
such leave as may be “determined by the Government 
from time to time.” R. 6 deals with termination of 
service of such an employee Under r. 7 penalties in- 
cluding removal from "service” and dismissal from 
"service” can be imposed on an employee for good and 
sufficient reasons. R. 8 prescribes the procedure for 
imposing penalties. The employee is entitled to 
appeal against an order imposing penalty to the autho- 
rity to which the authority imposing the penalty is im- 
mediately subordinate. R. 17 prescribes that every 
employee shall at all times maintain absolute integrity 
and devotion to duty Under r. 18 a^ employee is for- 
bidden to be a member of, or associated with any politi- 
cal party or from taking part in any political movement 
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or activity. R. 19 prohibits an employee from resort- 
ing to any sort of strike in relation to his conditions of — 
"service”. Under r. 24 no employee shall except with 

the previous sanction of the Government have re- „ *'• 

* , r 1 - Senior Shfe- 

course to any court court or to the press for the vin- RDraBOTEwr 
dication of any official act which has been the sub- 
ject-matter of adverse criticism or an attack of defema- g 
tory character. J. 

From the affidavits filed in this case it appears that 
the duties of an Extra Departmental Brandi Post Master 
are identical to any other Branch Post Master who is 
employed as a member of the regular service of the 
Posts and Telegraphs Department of the Government 
of India. It is thus dear that the post of an Extra De- 
partmental Branch Post Master is under the administra- 
tive control of the Union, and is a post to which the 
duties in connection with the affairs of the Union are 
attached. The spedfied officers of the Government 
have the right to select and appoint the holder of the 
post. The Government has the right to remove or dis- 
miss him from service. It is apparent that the Branch 
Post Master has to do his duties under the control and 
supervision of the higher departmental authorities. He 
draws a definite rate of monthly pay. 

He is a public servant entrusted with the duty to do 
official acts in relation to the affairs of the Union. It 
is in my opinon evident that a relationship of master 
and servant exists between the Government of India 
and an Extra Departmental Agent. Such an employee 
is hence the holder of a civil post within meaning of 
-Arts. 310 and 311 of the Constitution. He is entitled 
to the protection of Art 311 (2). Under it such an 
employee is entitled to a reasonable opportunity of 
making representation on the penalty proposed to be 
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awarded. No such opportunity was admittedly afford- 
ed to the petitioner. The order of dismissal violated 
Art. 311(2) of the Constitution and was consequently, 
void and of no legal effect. 

For the respondents reliance was placed upon Ch. 
Venkata Swamy v. Superintendent, Post Offices (1). 
There it was held on a consideration of the relevant 
conditions of employment then prevailing, that an Extra 
Departmental Agent was not a person holding a civil 
post. That case was disapproved by the Supreme 
Court in State of Assam case (2), referred to above. 
Further, it appears that at that time one of the rules 
provided that if an Extra Departmental Branch) Post 
Master goes on leave he could himself nominate his suc- 
cessor for the duration of his leave. No such rule exists 
now. That case therefore, is distinguishable. 

It was also submitted that under r, 284 of Vol. 284 of 
the Posts and Telegraphs Manual a Brandi Post Ofi&ce 
should be placed in charge of an Extra Departmental 
Postal Agent such as School Masters, Station Masters, 
Shop-keepers, land owners and pensioned servants of 
Government who have sources of income. School Mas- 
ters, Station Masters and others who are paid servants 
are not to be appointed as Extra Departmental Postal 
Agents without the previous consent of their superior 
officers or the employers as the case may be. The police 


(1) A 1.R, 1967 Orissa, 113. 


(Z\ A. I. R. 1967 S. a 884. 
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officer- who is not a pensioner is not to be employed as 
Extra Departmental Postal Agent without the previous 
sanction of the Director General of Postal Services. On 
the basis of the rule it was suggested that an Extra De- 
partmental Postal Agent is not a civil post but an em- 
ployment otherwise than on a civil post. The qualifi- 
cations or the situation in life of the persons who can 
be selected by the Government to a particular post 
would not be relevant or material to the question whe- 
ther the employment is on a civil post within the mean- 
ing of Art .1 1 0 of the Constitution The concept of a 
ci\il post under Ait 510 of the Constitution has been 
explained by the Supreme Court in the case referred 
to above. The fact that the post is created or abo- 
lished by the Government at its choice, that it has a 
right to make an appointment to it, the fact that the 
post carries duties relating to the administration of the 
Government, coupled with the fact that there exists a 
relationship of master and servant between the Gov- 
ernment and the holder of the post, clearly establish 
that Extra Departmental Postal Agent is a civil post. 
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In this case reference has been made to the 1964 Edi- 
tion of the Rules. We have seen the 1959 Edition of 
the Manual. There also no rule permits the agent to 
nominate his successor during a leave vacancy. W-e are 
in agreement with the view taken in this case. The 
appellant was holding a civil post. There being a 
clear breach of Art. 311(2) the order of dismissal cannot 
be sustained. 

34r-AD 
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In the result, the appeal succeeds and is allowed. 
jocBW)it 4 .tThe judgment of the learned single Judge is set aside. 

V. The impunged order dated October 17, 1959 in so far 
as it imposed upon the appellant the punishment of re- 
moval from service is quashed It will, however, be 

open to the respondent to take appropriate proceedings 

and pass suitable orders Under the circumstances, the 
parties shall bear their own costs. 

Appeal allowed. 
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CIVIL REVISION 


Before Mr. Jiistice Jagmohan Lal^ 

SUNDER LAL . . Applicant, 

V. 

RAM SWAROOP .. Defendant. 

Code of Ciyil Procedure, 1908, O. IX, ;t. 6, 13, and O III, r 
4(2)— Ex-parte decree — Defendant's counsel present but re- 
ports no instructions — Decree passed under O. IX, r. 6, if an 
ex-parte dectee — Setting aside of. 

Held, It is true that, even if the defendant is not personally 
niesent but is present through a pleader duly instructed and 
Able to answer all material questions relating to the suit as 
contemplated by O. V., r 1 (2)(b) the appearance of the 
lawyei may amount to the appearance of the defendant for 
I he purposes of O IX, r 6 But in this ' case the defen- 
dant was not represented by a pleader duly instructed on the 
date, because his counsel who was engaged by him under O. 
Ill, r. 4, C PC had clearly stated that he had no instruc- 
tions from the defendant Under these circumstances the de- 
cree that was passed by the trial court on 29th September, 
1966 was an ex-pay te decree which could be set aside on the 
application of the defendant made tmder O IX, r. 13, C. P. C. 
if sufficient cause was shown to the satisfaction of the court 
for his non-appearance on that date , 

Civil Revision No. 336 of 1968 against the judgment 
and order dated 8th November, 1968 passed by S. N. 
Shukla, Additional District Judge, Lucknow in Mis- 
cellaneous Civil Appeal No 120 of 1968. 

Umapati Rat, for the Applicant. 

R. P. Srivastava, for the Opposite-party. 

J M. Lal^ J. : — ^This revision arises out of a suit which 
was fixed for hearing in the court of Munsif on 29th 
September, 1966 On that date the plaintiff was pre- 
sent but the defendant was absent and his counsel re- 
ported that he had no instructions from his client. 

sitting at Lucknow. 

S^-AD 


1U71 
Oct., 26. 



268 THE INDIAN LAW REPORTS [1972 

1971 The learned Munsif therefore proceeded ex patte and 
decreed the suit. The defendant then applied under 
O. IX, r. 13, C P. C. for setting aside this ex parte de- 
swARoop Q-ee. The application was supported by an afi&davit 
j. in which it was alleged that the defendant had fal- 

len ill and for that reason he could not come to court 
on the date of hearing. No counter-affidavit was filed 
on behalf of the plaintiff. The learned Munsif, how- 
ever, rejected this application under O IX, r. 13 on 
the ground that since the defendant had engaged a 
lawyer and his engagement shall be deemed to continue 
till the conclusion of the suit as provided in O. Ill, r. 
4(2) of tlie C. P. C. the mere physical presence of the 
lawyer on that date would amount to the presence of 
the defendant and as such the decree cannot be said to 
have been passed ex parte under O. IX, r. 6, C P. C 
The defendant filed an appeal against that order The 
lower appellate court took a different view in the mat- 
ter and held that on the facts of the case O. Ill, r. 
4 had no application. That court further recorded a. 
finding of fact that the defendant had been prevent- 
ed by sufficient cause from appearing in court on the 
date fixed( for hearing of the suit. The lower appel- 
late court accordingly allowed the appeal and set aside 
the ex parte decree It is against Aat order that this 
revision has been filed. 

I heard the learned counsel for the applicant. He 
contends that since the defendant’s counsel was pre- 
sent in court his presence would be deemed to be 
the presence of the defendant and as such this decree 
cannot be said to have been passed exx parte. This 
contention cannot be accepted for the obvious reason 
that O. IX, r. 6 speaks about the appearance of the de- 
fendant and provides that if the defendant does not 
appear when the suit is called for hearing, the court 
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can decide the suit ex parle. It was under this pro- 
vision that the suit was decreed ex parte by the trial 
court in the absence of the defendant It is true that 
even if the defendant is not personally present but is 
present through a pleader duly instructed and able to 
answer all material questions relating to the suit as 
contemplated by O. V, r. 1 (2) \b), the appearance of 
the law}'er may amount to the appearance of the defen- 
dant for the purposes of O. IX, r. 6. But in this case 
the defendant w’as not represented by a pleader duly 
instructed on that date, because his counsel who was en- 
gaged b) him under O. Hi, r 4, C P. C, had clearly 
stated that he had no instructions from the defendant. 
Under these circumstances the decree that was passed 
by the trial court on 29th September, 1966 was an ex 
paite decree which could be set aside on the applica- 
tion of the defendant made under O. IX, r. 13, C.P.C. if 
sufiicient cause was shown to the satisfaction of the court 
lor his non-appearance on that date. On this point, the 
lower court has recorded a finding of fact that there 
was sufficient cause for the non-appearance of the de- 
fendant. Under these ciraunstances, the order pass- 
ed by the lower appellate court does not suffer from any 
illegality or impropriety so as to require an interfer- 
ence by this Court in this revision. The revision is 
dismissed. There will be no order for costs as the 
other side has not put in appearance. The stay order 
dated 21st November, 1969 is discharged. 


1971 


Sunder Lal 

V 

Ram 

Swaroop 


Revision dismissed. 



270 


rHE INDIAN LAW REPORTS 


[1972 


1971 


CIVIL MISCELLANEOUS 


Before Mr. Justice G. C Mathur and Mr. Justice 
A. K Kirty 


RADHA KISHORI . . Petitioner, 


V. 

JOINT DIRECTOR OF CONSO- 
LIDATION AND OTHERS .. OPPOSITE-PARTlES. 

U. P. Zamindail Abolition and Land Refomis Act, 1950, ss. 
20 (o) (i), (5) (i), 21 (i) {h) and 16 — Tenant of sir — Person so 
recorded in the records of 1356 F — No acquisition of adhi- 
vasi rights under s 20 (b){i) 

A person, who is, m fact, a tenant of sn and claims adhivasi 
rights under s. 20(6)(i), can acquire such rights under this 
provision and even if he can be considered to be a recorded 
occupant by virtue of the fact that he is entered as a tenant of 
sir in the records of 1356 F. he cannot acquire adhivasi rights 
under s 20(i))(i). The acquisition of adhivasi rights by him 
under s. 20 (a) (i) can only be defeated if it is shown that he is 
a tenant of sir land referred to in sub-d. (a), d. (i) of Explana- 
tion under s 1.6 and his landholder was, on me relevant 
dates, a disabled person in which case he will acquire only 
asamt rights under s. 21(l)(/i). The question whether he 
can be considered to be a recorded occupant or not, does not 
affect the acquisition of adhivasi or asamt rights by him. 

Civil Miscellaneous Writ No. 3170 of 1965 connected 
with Civil Miscellaneous Writ No. 3171 of 1965. 

V. K. S. Chaudhary, for the Petitioner 

S C.j for the Respondents. 

G. C. Mathur, J. : — ^These two writ petitions are 
before us for decision on a reference madel by S, N. 
Singh, J. The question, which has necessitated these 
references, is — 

“Whether a tenant of sir^ who is so recorded in 
the records of 1356 Fasli, is a ‘recorded occupant’ 
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for purposes of s. 21(1) (h) of the U. P Zamindari 
Abolition and Land Reforms Act.” 

Satish GhandrAj J. has, in Second Appeal No. 3950 
of 1959 decided on 29th October, 1968, taken the view 
that the tenant of sty is not a ’recorded occupant’ and S. 
N. Singh, J., in the order of reference, has taken a con- 
trary view. 


1»71 


Radha 

Kishori 

V 

JOLNT 

Director op 
Consoli- 
dation 


G- C* 


Mathur, J. 


In consolidation proceedings, objections were filed 
by Raja Ram (respondent no. 6 in Writ Petition No. 
3170 of 1965) and by Bharat Singh (respondent no. 6 
in Wiit Petition No. 3171 of 1965) claiming that on 
the date of vesting they had become adhivasis of the 
land in dispute and, subsequently, strdars of the land 
and that the petitioner, tvho is the successor-in-interest 
of the original sir-holder, became bhumidhar on the 
date of vesting but her rights were extinguished imder 
Chap. IX-A of the Act. The petitioner contended 
tliat they became asamis and not adhivasis The Con- 
solidation Officer and the Settlement Officer (Conso- 
lidation) decided in favour of the petitioner but the 
Deputy Director of Consolidation in second appeal and 
the Joint Director of Consolidation in revision have 
held in favour of the contesting respondents. 


There is no dispute about the facts of these cases. 
The admitted facts are set out in the order of the Con- 
solidation Officer. They are: 


(1) That Janki Ballabh was the original zamin- 
dar and the sir-holder of the disputed plots. He 
died in April 1946, and tvas succeeded by his 
widow Srimati Kiran Kunwar and by his pre-de- 
ceased son’s widow Siimati Prakash Kunwar. Sri- 
mati Prakash Kunwar died in 1951 and Srimati 
Kiran Kunwar died in 1953 and the petitioner. 
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(ii). The reason given for the view was that person, 
who rvas, in fact, a sub-tenant, held the land on behalf 
"• of the tenant and, therefore, he could not be treated as 
OiiJcTORop a mere occupant. S N. Singh, J. has observed that 
the decision in Pir Khan’s case (1) has been overruled 
by a Full Bench of this Court in Chobey Sunder Lai 
Mathui.j V. Sonu (2). The main question for consideration be- 
fore the Full Bench was whether, in view of the Supreme 
Court decisions referred to above, the decision of the 
earlier Full Bench in Ram Diilai Singh v. Bahu Sukhti 
Ram (3) was still good law or not The Full Bench 
held that the decision in Ram Dular Singh’s case (3) 
was no longer good law. The Full Bench! was not 
called upon to decide whether a person, who was, in 
fact, ai sub-tenant and was so recorded in 1356 Fasil, 
could be treated as a 'recorded occupant'. So far as 
we can see, the 1967 Full Bench deals with a different 
question and has not overruled the decision of the 
Division Bench in Pir Khan’s case (1) An occupant 
can only be against the zamindar or the tenant or sub- 
tenant of the land, i.e., against some one holding the 
legal title in the land. If the land has been let out to 
tenant, then the occupant can only be against die 
tenant. If the name of the tenant is recorded in the 
records of 1356 Fasli and he can be considered to be 
a recorded occupant also, then he will be an occupant 
against himself. S. 20(6) does not contemplate a right- 
ful tenure-holder being an occupant — ^it contemplates 
an occupant as some one other than the rightful tenure- 
holder who is capable of acquiring adhivasi rights 
against him. However, in the view which we are tak- 
ing, it is neither necessary to examine this question 
any further nor to refer the matter for decision to a 
larger Bench 

0) 1966 A.L.J. 691. (2) 1967 ALJ. 960 (FB.) 

(8) 1963 AL.y 667 (F.B.). 
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The relevaiiL pait of s. 20 reads as follows: 

1 Radua 

pci soil IVJIO KiSUORi 


(a) On the ilatc iutniediatel) piecediiig the date 
of \csting was or has been deemed to be in accord- 
ance wiili tlie proNisions of this Act — 


V. 


JOIM 

DIRLCIOR Of 
CONBOLl- 
PVTION 


G* C. 

(i) except as pio\idcd in sub-cl. (i) of cl. Maihur, J- 
(h), a tenant of at othei than a tenant leferr- 
cd to in cl. (ix) of s 19 oi in wdrose favour 
hcieditaiy rights accrue ni accordance with 
the provisions of s 10, or 


(iij except as provided in sub-cl. (i) of cl. 
(0). a sub-tenant other than a sub-tenant lefer- 
led to iu proMso to sub-s (3) of s 27 of the 
United PioMiices Tenancy (Amendment) Tct, 
1947, or in sub-s. (4) of s. 47 of the United 
Proxinces Tenancy Act, 1939 of any land 
other than grove land; 

(0) rsas recorded as occupant — 

(i) 

(») 

shall, unless he has become a bhiuniilhar of the 
land undei sub-s. (2) of s. 18 or an asami under 
cl. (]i) of s 21, be called adhiva&i of the land and 
shall, subject to the provisions of this Act, be en- 
titled to take or retain possession thereof ” 

In the present cases, the contesting lespondents were 
admittedly tenants of sir land. Admittedly, tliey were 
not tenants referred to in cl. (ix) of s. 19 or tenants in 
■whose favour hereditary rights accrued under s. 10; nor 
are they tenants rvho have become bhtimidhars under 
sub-s. (2) of s. 18. Therefore, they became adhivasis 
under s 20(fl) (i) unless they can be held to have be- 


t56 \P 
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come asiutii.s untlei 4 21(i) (h) of the Act. S. 21(1) (/?) 
reads thus: 

“21(1). Notwithstanding anything contained ni 
this Act, every peison who, ou the date immedia- 
te!) preceding the date of vesting, occupied oi held 
land as — 


(h) a tenant of si) land leferred to in sub- 
cl (rt) of cl (i) of the Explanation under s. 
16. a sub-tenant ref ei red to in sub-cl (li) of 
cl, (a) of s. 20 oi an occupant refen ed to in 
sub-cl. (i) of cl (b) of tile said section where 
the landholder, or, if thcie arc moie than one 
landholder, all of them were person or persons 
holding — 


(a) if the land ivas let out or occupied 
prior to the ninth day of April, 1946, both 
on the date of letting or occupation, as the 
case may be, and the ninth day of April, 
1946, and 


(b) if the land was let out or occupied 
on or after tlie ninth day of Ajaril, 1946, on 
the date of letting or occupation, 
to any one or more of the clauses mention- 
ed in sub-s. (1) of s 157; 


shall be deemed to be an asaim thereof ” 
Cl. (h) seeks to confer asami rights on three classes of 
persons, namely, (i) tenants of shy (it) sub-tenants, and 
(iii) occupants. It will be noticed that it is on these 
three classes of persons that s. 20 seeks to confer 
adhivasi rights. In view of the words in s. 20 “unless 
he was become an asami under cl. (/i) of s. 21“ and of 
the opening words of s 21 “notwithstanding anything 
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contained in this Act”, it is clear that the provisions of 
s. 21 (1) (h) will override the provisions of s. 20 and 
a person, who acquires iisami rights under s. 21 (1) (/i) 
will not acquit e adhtvmi rights under s 20 It is, there- 
fore, legitimate to read s 20 together with s. 21 (1) {h). 
Thus read together, it is apparent that a tenant of sir, 
who has not already become a bhumidhar, sirdar or 
heieditars tenant, will acquire adhivasi rights under s. 
20 (a) (i) unless he is covered by the first part of clause 

(h) of s. 21('l) and is a tenant of si) land referred to in 
sub-cl (t7)ofcl (i) of the Explanation under s 16 and his 
landholder is a disabled person . Likewise, a sub-tenant 
would acquire adhwnsi rights under s 20 (a) (ii) unless 
he falls in the second class of cases contemplated in cl 
(/?') of s 21 (1) and his landlord is a disabled, 
person Similarly, a recorded occupant, who is covered 
by the provisions of s. 20 (b) (i) would acquire adhivasi 
rights under that section unless he was covered by the 
third class of cases mentioned in cl (/?) of s. 21(1) and 
his landlord was a disabled person. Where a person is 

. a tenant of sir and claims adhivau rights under s. 20 (a) 

(i) , it is only pennissible to see whether, under cl (h) 
of s. 21(1), he is a tenant of sir land referred to in sub-cl. 
(a) of cl (i) of the Explanation under s. 16 and has as 
such acquired aiami rights but it is not pennissible to 
consider whether he should be treated as a recorded 
occupant and whether, as a record occupant, he has ac- 
quired asami lights under s. 21(1) (h). In order to de- 
feat the acquisition of adhivasi rights under the various 
provisions of s 20, it is only legitimate to consider whe- 
ther, under the corresponding provision of s. 21 (1) (h), 
he has acquired asai7ii rights Therefore, all that was 
necessary to consider in the present cases was whether 
the contesting respondents, who were admittedly the 
tenants of dr and who admittedly had not acquired bhu- 
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L. midhaii, Sudan or hereditaiy tenancy rights, acquired 

tonoRi rights under s. 21 (I) (h) by virtue of the fact 

V- that tliey were tenants of sir land referred to in sub-cl. 
direcxorop (fl) of cL (i) of the Explanation under s. 16 The De- 
pwty Director of Consolidation as well as the Joint Direc- 
Q ' tor of Consolidation have rightly held that, since the 
Matnitr, j landholders paid a land revenue of more than Rs, 250 
per annum, the sir land was not covered by sub-cl. (fl) 
of cl (i) of the Explanation under s 16 In fact, this 
part of the decision of the Deputy Director of Consoli- 
dation and of the Joint Director of Consolidation has 
not been challenged before us. The only question 
raised was whether the contesting respondents could, 
for purposes of s. 21 (1) (h), be treated as recorded occu- 
pants and, as .such recorded occupants, be deemed to 
have acquired asami rights. 


Before the Joint Director of Consolidation an argu- 
ment IN as raised that the words 'except as provided in 
sub-cl. (i) of cl. (b)” ocairring in s. 20 (a) (i) indicate 
that a tenant of sir, who is recorded as a tenant of sir 
in 1356 Fasli, acquires adhivasi rights not under s 20 
(a) (i) but under s. 20 (h) (i) as a recorded occupant. 
This contention was rightly repelled by the Joint Direc- 
tor. What these words indicate is that, if A is the 
tenant ofl sir on the date immediately preceding the 
date of vesting and B is recorded as ocaxpant of s'h 
in 1356 Fasli, then B will acquire adhivasi rights in pre- 
ference to A These words do not mean that a person, 
who is, in fact, a tenant of sir and who is so recorded 
in the records of 1356 Fasli, will not acquire adhivasi 
1 ights under s. 20 (a) (i) but will do so under s. 20 (b) 
(i). A tenant of sir can acquire adhivasi rights only 
under s. 20 (a) (i) and he can acquire asami rights only 
if he falls under the first part of s. 21 (1) (h) 
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In our opinion, a person, who is, in fact, a tenant, of 
sir and claims adhivasi rights under s. 20 (a) (i), can 

acquiie such lights only under this provision and even 
if he can be considered to be recorded occupant by virtue 
of the fact that he is entered as a tenant of sir in the 
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records of 1 356 Fasli, he cannot acquire adhivasi rights 
under s. 20 (h) (i). The acquisition of adhivasi rights 
byhim under s. 20 (a) (i) can onl^ be defeated if it is 
shown that he is a tenant of sir land referred to in sub- 


cl. (a) of cl. Ci) of the Explanation under s. 16 and his 
landholder tvas, on the relevant dates, a disabled person 
in which case he will acquire only asami rights under s 
-^ (^) W- The question whether he can be considered 


to be a recorded occupant or not does not affect the 
acquisition of adhivasi or asami rights by him. 


The Deputy Director of Consolidation and the Joint 
Diiector of Consolidation have rightly held that the 
contesting lespondents in these two writ petitions ac- 
quired adhivasi rights on the coming into force of the 
Act, and, subsequently, became sirdars Both the writ 
petitions are accordingly dismissed. Since no one has 
appeared to contest the writ petitions, there will be no 
order as to costs. 


Writ Petitions dismissed. 
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CIVIL REFERENCE (S. B.) 


Before Mi\ fmtice S N. Dxvivedt^ M;. Justice A. K, 
Kirfy and Mr. Jmiice Hari Stonrup 

DARBARI SINGH SAINI ... Applicant, 


t/. 

BOARD OF REVENUE, UP ... Respondent. 

Indian Stamp Act, 1899, m 31 and ^2—Collecfor certified a 
paiticular document as an agreement — Covered under Art, 
5(c) — Collector ran take a diffeyent view on the similar 
docnrneyits for which no certificate was ismed earlier — 
Pyinciple of res judicata not applicable 

A certificate issued by the Collector in each case is in res- 
pect only of the paiticular instrument certified and is not 
meant to be ojierative in respect of instruments of a similar 
nature not brought before him for certification. The opi- 
nion of the Collector in an earlier case thus cannot debar him 
from giving a different opinion subsequently on the principle 
of stare decisis It can also not debar him from arriving at 
a different conclusion to which he has arrived in the present 
case on the principle ol yes judicata as there was neither a 
judicial determination of the matter by the Collector nor the 
present applicant ^vas a partv to the earlier insUaiment 

, ArL 35, Sch hB and Art 5(c) Ag^ieement lo grant a 

lease in future — Premiuyn and rent paid to get lea^e — Dociu 
meat is an agreement to let and duty is payable unde) Art.^Sb. 
Sch. T’B and not under 4yt 5(r), Srh I-B. 

Where if the Improvement Trust had undertaken to grant 
in future a lease in favour of the first paity or his nominee by 
executing necessar) lease deeds and the first party had for the 
purpose of obtaining that lease paid certain amounts by way 
of premium and rent to the Improvement Trust in respect of 
the plots mentioned in Sch B of the document held that the 
document will be an agreement to let 

Even though an agreement to lease may not possess all the 
characteristic of lease and may not effect demise of property, 
it would be chargeable to stamp duty of the same amount as 
lea^ under Art. 35 read with the entry about an agreement 
to lease mentioned in Art. 5 of the Schedule. 
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Miicellaneous Stamp Act Releieuce No. 841 ot 1971 
made b) Darban Singh Sami undei .s. 57 ot the Indian 
Stamp Act. 

H. SwARL'D, J : — I'he Chief Contiolling Revenue 
.Uiihonu, UP, ie the Boaid of Revenue, has 
made the lefeience under s .57 of the Stainji Act for 
our opinion on the iollowing questions' 

(ij W'hethei the document undei i-eterence is a 
lease or an <igj cement to let iramo\'able propeity 
and dut) is jiayable on it under Art 35, Sch I-B of 
the Stamp Act, as amended in its application to 
U P, \idc U. P. Stamp (Amendment) Act, 1962?’ 

(ii) If the aiisver to die above question is in 
the afRimatise, then whether the document would 
fall under cl (c) of the aforesaid Ait 35 and the 
total amount of Rs 3,78,095.73 (i epi'esenting Rs. 
69,591 21 already paid on account of a premium 
Rs. 49,13b 10 alread) paid as de\elopment charge 
and Rs. 1,59,368.42 promised to be paid as deve- 
lopment charges) would be tieated as premium 
and Rs 732.50 as annual rent for calculating the 
proper stamp dut) due thereon and whether addi- 
tional stamp duty at the rate of Rs 2 as imposed 
by' s. 67-H of the U. P Totv'n Improvement Act, 
1919 (U P Act VIII of 1919) as amended by s. 
5(1) of the U. P. Local Self-Government Laws 
(Amendment) Act, J966 (U P Act XXIX of 
1966), on deeds of tiansfer of immovable firoperty 
situated within the limits of Ghaziabad Regulated 
Area, vide U. P. Government notification no. 1102 
H/XXXII — 50 (24)-H-59, dated 20th July, I960, 
published in UUn Pwrlcsh Gazette, Part I, page 


I) VRP VRl 
blNCIt 
Sai\i 

V 

BOMUJ OP 
RrVl-NLL 
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11U7, dated 23id Jul), 1960, will also be payable 
on the document on the total amount on which 
stamp duty is payable? 

(iii) If die document under leferencc is held to 
be chaigeable with duty under Art. 35 (c) of Sdi. 
I-B, then whether the subsequent lease deeds, 
giiing possession in respect of portion of land de- 
tailed in Sell B to the document, to be executed 
by the Improvement Trust in favour of the nominee 
of party no II will be chai’geable ivitli duty under 
Alt. 25(c) Sch I-B on the amount of premium 
stated therein and rent resen'cd theieundei and 
whether additional duty at the rate of Rs. 2 as 
imposed by s 67-H of the U. P Toivn Improve- 
ment Act, 1919 (U P. Act VIII of 1919) as amend- 
ed by s 5 (i) of the U P Local Self-Government 
Laws (Amendnient) Act, 1966 (U. P Act XXIX 
of 1966) on deeds of tuuisfer of ininiovable pro- 
pel ty situated within the limits of Gliaziabad vide 
U. P. Government notification no, 1 102-H /XXXVII 
— 50(24)-H-50, dated 20th July, 1960 will also be 
payable thereon or whether such documents ivill 
be chargeable with duty of Rs.2.25 only imder pro- 
viso to Art. 35 of Sch. I-B? 

(iv) Whether the Inspector of Stamps and Re- 
gistration, Meerut acting as Collector under s. 
40 oi tlie Stamp Act or tlie Board of Revenue, as 
the Chief Controlling Revenue Authority, acting 
under s. 56(i) thereof, are barred on the prin- 
ciple of }cs judicaki and stare decicis fiom exam- 
ining the question of proper stamp duty payable 
on the document for the reason that the Collector, 
Meerut, had, acting under section 31/32 of the 
Act, endorsed certain other documents on -which a 
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duty of Rs.2.25 had been paid as properly stamp- 

Dmsaiu 

Singh 

(v) If the answer to question no. (i) is in the 
negative then whether the obligation to pay a sum 

of Rs. 1,59,368 42 contained in d. (3) of the docu- ^ 

ment, having been attested is a bond under sec- 
tion 2(5) (fe) of the Stamp Act and is chargeable 
with duty under Art. 15, Sch. I-B of the Act? 


(vi) Whether the document is a simple agree- 
ment covered by Art. 5(c) of Sch. I-B of the Stamp 
Act and is, as such, properly stamped? 


Certain lands described in Sch. A of the document 
in dispute were acquired under the provisions of the 
Land Acquisition Act for purposes of the Improve- 
ment Trust of Ghaziabad from Darbari Singh Saini, 
applicant, and certain other persons. The Improve- 
ment Trust entered into an agreement with the appli- 
cant and other owners separately in respect of the 
lands acquired and the agreement with the applicant is 
the subject-matter of the reference. The document 
was described as an agreement and was stamped with 
Rs.2.25. By this agreement the Improvement Trust 
agreed to execute in favour of the applicant or his 
nominees deeds of lease in respect of the land describ- 
ed in Sch. B of the document in consideration of certain 
payments of premium, development cost and money 
equivalent to lease rent by the applicant or his nomi- 
nees. The applicant paid to the Improvement Trust 
a sum of Rs.69,591.21 which was described as premium 
and also a sum of Rs.49,156 10 which was described as 
initial deposit being 20 per cent of the development 
charges and promised to pay further a sum of 
Rs 1,59,368.42 in eight half-yearly instalments repre- 
senting ten per cent of the development charges and 
also promised to pay a further sum of Rs.732.05 per 

37 AD 
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1973 annum which was described as equivalent of lease 
land. All these amounts were paid or were payable to 
the Improvement Trust. In consideration of these 
V payments the Improvement Trusti undertook to exe- 

Bom® ^ ' , - , « , . , 

■rbvsnub cute a deed or deeds of lease in respect of one or more 
H.swarup, the plots in Sch. B for a period of ninety years, in 
J- favour of the applicant or his nominees. Quite a 
number of similar agreements were executed between 
different parties. The Improvement Trust on 29th 
August, 1970 sent a pro forma of the draft agreement 
similar to the one under reference to the Collector, 
Meerut with the request that proper stamp duty there- 
-on[ be assessed. The A. D. M. (E), Meerut gave the 
opinion that the agreement was chargeable wiA stamp 
duty under Art. 5(c) of the Stamp Act and also as an 
agreement to lease with the stamp duty under Art. 35 
.of Sch. I-B of the Act. He requested the Improvement 
.Trust to supply the particulars for the opinion about the 
quantum of duty payable. The Improvement Trust 
;then obtained the opinion of its counsel and forward- 
ed it to The Collector. After considering the opinion, 
the Improvement Trust ivas informed fhat the docu- 
ments may be treated as a pure agreement and the stamp 
^Hty. chargeable, thereon was only Rs.2.25.- Similar 
.dooiments -ai:e ’Said td have beeft executed after this 
opinion,- on st^p of. Rs.2.25. The document under 
reference is similar in nature to the document the draft 
of which was sent to the Collector, but when the docu- 
ment was pr«ented before the Sub-Registrar, Ghazi- 
abad, for registration, the Inspector of Stamps and 
Registration happened to examine it and he being of 
opinion that the document constituted a lease held it 
to be liable to be stamped under Art. 35 (c') of Sch. I-B 
of the U. P. Stamp Amendment Act, 1962 mth stamp 
,uty of Rs. 18^288*75. Accordingly the documerit was 
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impounded and action was taken under s. 40 of the 
Stamp Act by the Inspector who is also the Collector 
under the Stamp Act. Besides requiring the deficiency 
in duty to be paid he also imposed a penalty of R 5 .IOO. 

A^rieved by this order, the applicant filed a revi- 
sion under s. 56(1) of the Act to the Chief Controlling 
Revenue Authority (the Board of Revenue), The Board 
of Revenue was of opinion that the document was an 
agreement to lease and was liable to stamp duty under 
Art. 35(c) of Sch. I-B of the Stamp Act. A further 
contention raised before the Board was to the effect 
that the opinion expressed by the Collector in similar 
cases, to the effect that the document was a simple 
agreement covered by Art. 5(c) and liable to be stamped 
Tvith Rs.2.25 only, was a decision which on the prin- 
ciples of res judicata and stare decicis affected the pre- 
sent document also and the Collector was bound by that 
decision. The Board was of opinion that this conten- 
tion was not correct, but since it was of the view that 
important questions of interpretation of the provisions' 
of the Stamp Act were involved and were of general 
importance, it has referred to us the aforesaid ques- 
tions of law. 


iVTt 
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Learned counsel for the applicant has contended 
the decision given by the Collector under s. 31/32 of 
the Act was of binding effect and on the principles of 
res judicata and stare decicis the Collector could not 
now demand higher stamp duty on the document in 
question. We see no force in this contention. The 
certificate issued under s. 32 when an instrument is 
brought to the Collector under s. 31 is in respect of 
that particular document only and cannot operate on 
any other documents. S. 31(1) of the Act states: 

"When any instrument, whether executed or 
not and whether previously stamped or no!; is 



286 


rm mniAK law reports 


1979 

DARBilRl 

Singh 

Sainx 

V* 

Board of 
RSVinfOB 

H. Swamp, 

j. 


[1872 

brought to the Collector, and. the person bringing 
it applies to have the opinion of that officer as to 
the duty (if any) with which it is chargeable, and 
pays a fee of such amount (not exceeding five 
rupees and not less than fifty paise) as the Collec- 
tor may in eadh case direct, the Collector shall de- 
termine the duty (if any) with which, in his judg- 
ment, is chargeable.” 

Under s. 32(1) of the Act the Collector has to certify by 
endorsement on that very instsrumenit. Sub-s. (8) of 
s. 32 of the Act says: 

"Any instrument upon which an endorsement 
has been made under this section, shall be deem- 
ed to be duly stamped or not chargeable with duty, 
as the case may be; and, if chargeable with duty, 
shall be receivable in evidence or otherwise, and 
may be acted upon and registered as if it had been 
originally duly stamped ” 

It is thus apparent that a certificate issued by the Col- 
lector in each case is in respect only of the particular 
instrument certified and is not meant to be operative in 
respect of instruments of a similar nature not brought 
before him for certification. The opinion of the Col- 
lector in an earlier case thus cannot debar him from 
giving a different opinion subsequendy on the princi- 
ple of stare decicis. It can also not debar him from 
arriving at a different conclusion to which he has arriv- 
ed in the present case on the principle of res judicata 
as there was neither a judicial determination of the 
matter by the Collector nor the present applicant was 
a party to the earlier instrument. We accordingly 
answer question no. 4 referred to us in the negative. 

The only other question pressed by learned cotm- 
sel for the applicant is question no. 1. Question no. 2 
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“And whereas further the second party has ex- 
pressed its option to obtain lease either in his 
favour or in favour of his nominee (s) in 40 per 
cent of his acquired land as developed plotted 
area; 

And whereas in pursuance |of the said option the 
Trust is prepared to give to the second party the 
developed plotted area as stated above and more 
particularly described in Sch. B on the terms here- 
under mentioned; 

Now, therefore, this agreement incorporating 
the respective obligations of both the parties wit- 
nesseth as follows ” 

(5) In consideration of the payment by the second 
party of 'the amount of the premium, development cost 
and money equivalent to lease rent as stated in* cl. 4 
above and also of its obligations to perform the f pr ms 
and conditions of this agreement, the Trust undertakes 
to execute in favour of any person competent to con- 
tract and nominated by the second party a deed of lease 
in me form enclosed for maximum period of 90 years 


has not been pressed. Question no. S does not arise 
at this stage. It would arise only if and when the ap- 
plicant nominates other persons for taking the lease and 
the lease is aaually executed by the Improvement Trust 
in their favour. We accordingly return questions 
nos. 2 and 3 unanswered. 

Questions 1 and 6 are inter-related and question 
no. 5 will not arise if our answer to question no. 1 is 
in the affirmative. The clauses of the instrument re- 
levant for the purposes of the reference are as follows: 
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1972 reckoned to have commenced from the date of initial 
deposit of development cost by the second party as con> 
templated above, of one or more of the plots in Sch. B 
m no case in area exceeding the proportion which the 

Board of . ° ^ . 

bbvenue development costs actiuiiy paid bear to the whole 
H. swarup, amount, thereof as provided in this agreement, it being 
clearly understood that to the extent such proportion 
covers only a fraction of a plot the same shall be ignored. 

(6) The second party would be bound to obtain 
lease deed (s) in favour or its nominee(s) in any case 
within five years from the date of allotment order 
and in case he fails to do so, the Trust may require it 
to have the same executed in his own name failing 
which the Trust will have a right to execute lease deeds 
in favour of any person of its own choice and the money 
obtained as premium imder that lease by the Trust 
shall be payable to the second party after deducting the 
the expenses, if any, incurred in executing the lease deed 
and the audit fee paid by the Trust over the money receiv- 
ed as premium. 

(7) In case of faiiuie of the second party to perform 
any of the terms and conditions or covenants provided 
for in this agreement or the failure to pay any money 
as provided herein, the Trust shall be entitled to deter- 
mine this agieement whereafter the second party shall 
forfeit his right to obtain leases in respect of plots for 
which lease deeds have not been ececuted up to the 
date of determination either in his favour or in favour 
of his nominee(s) without prejudice to. the rights, how- 
ever of second party to settle account of moneys pay- 
able by or to the Trust up to the date of determina- 
tion. 

Provided that frilure to pay any two instalments 
alone of the development cost shall not 'entail the con- 
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sequence of determination of the agreement”. The 
terms extracted above from the instrument make it 
dear that through the present agreement the Im- 
provement Trust had undertaken to grant in future a 
lease in fevour of the first party or his nominees by exe- 
cuting necessary lease deeds and the first party had for 
the purpose of obtaining that lease paid certain amounts 
by way of premium and rent to the Improvement Trust. 
The lease was to be in respect of the plots mentioned 
in Sch. B to the document. By this document the 
parties had agreed to obtain a lease in respect of an 
immovable property. Plainly the doaiment will be 
an agreement to let. 

Learned counsel for the applicant contended that as 
there was no present demise of the land, the instrument 
could not be an agreement to let. Continuing the con- 
tention he urged that as the lease was to come into exis- 
tence only after the land had been developed it was an 
agreement of a contingent nature and could not amount 
to an agreement to lease for purposes of the Stamp Act. 
The point of contingency in our opinion is hardly relev- 
for determining the nature of the present instrument, 
the rights dealt with by which are .subtect to" no contin- 
gencies, what may be dependent on (he continorencies, 
which are only of the nature of defaults, will he the exc' 
cution in future of actual deeds. If the present agree- 
ment binds the parties to give on lease the land, it would 
not cease to be an agreement to lease merely because of 
some default of a party, lease may not actually be given. 

^ For dedding whether a demise either m firesenft or 
in future is an essential requisite of an agreement to 
lease or let, a true construction of the provisions of the 
ct relating to payment of stamp duty on agreements 
to lease would be essential and for that purpose it would 
be appropriate to see the historical development and 
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the entries in the earlier enactments. The Indian Stamp 
Act of 1879 defined lease in s. 3(12) as follows: 

“ ‘Lease’ means a lease of immovable property 
and indudes also — 

(u) a pattna; 

'(b) a kabuliyat or other undertaking in 
writing, not being a counterpart of a lease, to 
cultivate, occupy or pay, or deliver rent for, 
immovable property; 

(c) any instrument by which tolls of any 
description are let; and 

'(d) any writing on application for a lease 
intended to signify that the application is 
granted.” 

A document of lease was chargeable under Art. 81 of 
Sch. I of that Act. Art. 4 of Sch. I provided for an 
"aorreement to lease” and in the second column about 
stamp duty it was said; "the same duty as a lease”. The 
provisions came up for consideration before a Full 
Bench of the Madras High Court in “A reference under 
the Stamp Act”. (L.L.R. 17 Mad. 280). The Court had 
to consider an agreement by which there was effected no 
demise and was followed up by a separate deed of lease 
through which the property was actually demised. The" 
learned Judge observed ; 

"We are of opinion that the document is an agree- 
ment for lease and that it must be stamped as such 
under Art. 4, notwithstanding that another instru- 
ment was intended to be executed.” 

The Act of 1879 was replaced by the Stamp Act of 1899 
and was further amended by the Indian Stamp Amend- 
ment Act, 1910. Art. 5 in the Schedule contained an 
entry : "agreement to lease”, but there was a note ; "See 
lease (35)” and Art. 35 ran as follows : 
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“Lea>>e including an underlease, a sub-lease and 
an agreement to let or sub-let." 

Arts. 5 and 35 continued in the same form except that 
by the U. P. Stamp Amendment Act of 1962 the maxi- 
mum fixed by the proviso was enhanced. Art. 35, as 
amended in U. P., now runs as follows : 
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“Provided that in any case 'tvhen an agreement 
to lease is stamped with the ad valorem stamp re- 
quired for lease, and a lease in pursuance of such 
agreement is subsequently executed the duty on 
such lease shall not exceed two rupees and twenty- 
five paise.” 

Hence although there has been a little change in the 
jihraseology, there has been no substantive change in 
the scheme of the Act so far as the chargeability of an 
"agreement to lease” to stamp duty was concerned. An 
“agreement to lease” has still been subjected to the 
same stamp duty as a lease without its being included 
in the definition of lease. The adoption of a similar 
scheme of provisions relating to agreements to lease in 
the new enactment suggests legislative approval of the 
decision of the Madras High Court in “A reference 
under the Stamp Act (supra) which was decided on 1st 
March, 1894. The provisions in the Indian Stamp Act 
now in force must, therefore, receive similar interpre- 
tation Thus even though an agreement to lease may 
not possess all the characteristics of a lease and may not 
effect demise of property, it would be chargeable to 
stamp duty of the same amount as a lease under Art 35 
read with the entry about an agreement to lease men- 
tioned in Art. 5 of the Schedule. 

It may be helpful to mark the distinction between the 
meaning assigned to “agreement to lease" in the Stamp 
Act and the Registration Act. In the Indian Registra- 
38 An 
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tion Act has been defined not as it is defined in the 
Stamp Act, but as : 

"Lease includes a counterpart, a qabuliai, and 
an undertaking to cultivate or occupy and an agree- 
ment to lease." 

Under s. 17(1) (d) of the Registration Act, a document 
creating a lease of immovable property from year to year 
or for any term exceeding one year or reserving a yearly 
rent is compulsorily registerable. S 49 of the same Act 
provides : 

“No document required by s. 17 or by any pro- 
vision of the Transfer of Property Act, 1882, to be 
registered shah. 

(fl) affect any immovable property compris- 
ed therein, or 

(&) confer any power to adopt, or 

(c) be received as evidence of any transaction 
affecting such property or conferring such 
power, 

.... unless it has been registerd.” 

Under the Registration Act, therefore, an ‘agreement 
to lease must have the same character as a lease and 
hence if it has not the effect of transfering property, it 
may not be possible to regard it as an “agreement to 
lease". A demise whether in the presentt or in future 
may thus be essential for an agreement to be classed as 
an “agreement to lease” for being registered as a lease 
under the Registration Act, but for the purpose of stamp 
duty it is not necessary that the ‘agreement to lease* 
should by its otvn force transfer property or effect demise 
either in presenti or in future 

The proviso added by the U. P Amendment Act of 
1962 to Art. in Sch. I-B of the Stamp Act also 


19fi 

IUmam 

StHCM 

Sum 

Vi 

Boaroof 

Rbvenve 

H. Swamp, 



ALLAHABAD SERIES 


293 


2 ALL.;] 


makes, it deai’ that the agiei-ment to lease may be some- 
thing difEerent fiom the lease itself. If the agreement 
to lease by itself weie necessarily to transfer property or 
effect a demise, there will be no need for a further ins- 
trument of lease and the uroviso will in all cases be in- 
operative. An “agreement to lease” can, therefore, be 
an agreement which even though binds the parties to 
exeaite in future a lease, may not effect the demise by 
its own force. 
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Learned counsel for the applicant relied on the case 
of “In re Indian .Stamp Act” (1). It was observed in 
that case : 


“Now, it is clear that, in law, an agreement to 
lease may effect a pi'esent demise or it may not. If 
it effects a present demise, then an agreement to 
lease would fall under Art. .35, if it does not effect 
a present demise, then an agreement would fall 
under Art, 5 which deals tvith agreements or memo- 
randa of agreement and would fall under Art, 5(c) 
which deals with all those cases which are not dealt 
with under Art. 5(c) or Art 5(6).” 

No reasons have been given by the learned Judges, who 
decided the case, for holding that the agreement to lease 
will be covered by Art. 5(c) even though Art. 6 itself 
refers to Art. 35 for imposition of duty on an agreement 
to lease. We are respectfully unable to accept the view 
expressed in that case as, in our opinion, an agreement 
to lease under Art. 35 does not exclude agreements to 
lease which do not effect a demise either m presenti or 
in future but contemplate and bind parties to make a 
lease in future. Moreover, the point did not arise for deci- 
sion in that case because lease pursuant to the agreement 
to lease had been executed and the only question was 
about the payment of stamp duty on the second docu- 
ment, namely, the lease deed. The observation fs mei'C- 

CP A.I.R...IQS3 Bom. 190. 
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ly of the nature of obiter dictum. Similarly, with great 
respect, we are unable to agree with the view expressed 
by the learned Judges in the case of Manekhl Mcinilnl 
(1), to the effect that an agreement to lease must amount 
to an actual demise The case proceeded on certain 
presumptions which, in our opinion, were not called for. 
It was assumed that the provisions of the Registration 
Act and the Stamp Act could be read together for inter- 
preting the Stamp Act, and it that “Both under the 
Indian Stamp Act and the Indian Registration Act an 
agreement to lease’ is included in the word ‘lease’.’’ As 
already seen, an ‘agreement to lease’ is included in the 
term ‘lease’ in the Registration Act, but it is not so in- 
cluded in the Indian Stamp Act. There is a separate 
entry in Art. 5 in Sch. I-B of the Stamp Act dealing with 
an ‘agreement to lease’ and reference to Art. 35 is only 
for the purpose of the stamp duty payable. An agree- 
ment to lease is treated as a different category of instru- 
ments than instruments of lease. Hence demise cannot 
be regarded as an essential element of an agreement to 
lease when the matter is to be considered with respect to 
the provisions of the Indian Stamp Act. 

In 'the case of Gore v. Lloyd (2), dealing with the 
matter about payment of stamp duty, Lord Abinger, 
C. B., observed: 

“The first question is, whether diat document is 
a lease, and requires a stamp accordingly. There 
may be many things about which the parties may 
enter in such a case into a written agreement, tvith- 
out its being a demise, taking it for granted that a 
demise already exists, or will exist.’’ 

Alderson, J. in that very case observed : 

"The first question on which we have to decide 
is, whether this memorandum, stamped as it was, 
was properly received in evidence as an agreement. 



ALLAHABAD SERIES 


295 


2 ALL.] 

The next is, whether, upon the proper construction 
of the agreement and the parol evidence together, 
the rent was a forehand rent payable in September. 
And the third is, whether the Act of executing the 
warrant of attorney was an act of bankruptcy'. 

“Now, with respect to the first question, the rule 
which is laid down in all the cases is, that you must 

look at the whole of the instrument, to judge of the 
intention of the parties as declared by the words 
of it, for the purpose of seeing whether it is an 
agreement or a lease. And, looking at the whole 
of this instrument, it appears to me that it was not 
intended to give an immediate right to the party 
to be from that moment, and before the execution 
of any lease, a tenant from a future day, but that 
the true construction of the instrument is, an agree- 
ment between the parties that at a future time one 
of them shall become the tenant, provided certain 
things are intermediately done by the landlord or 
his agent, so as to put the premises into a certain 
state, which the agreement describes ” 

We consider that these observations lay down the correct 
stale of law and when applied to the present case the 
instrument will be an ‘agreement to let’ within the 
meaning of Art 35 of Sch. I-B of the Indian Stamp Act 
<iml as such will be liable to be stamped with the duty 
prescribed in the second column of Art. 35 in Sch. I-B 
of the Stamp Act As an agreement to lease it would 
be covered by the latter clause of Art. 5 referring to Art. 
35 and not to the earlier pari of Art. 5(c) dealing with 
agieements other than agreements to lease. 
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Our anwers lo the questions referred by the Board 
d\rbari of Revenue accordinsrly are* 

SlMCH . 

saini Question no. 1 — ^Affirmative. 

„ no. 2 — Returned unanswered, 

Rsvsnus 

„ no. S — Returned unanswered. 

„ no. 4 — Negative. 

„ no. 5 — Returned unanswered. 

„ no. 6 — Negative. 

Questions answered. 


CIVIL REFERENCE (S. B.) 

Before Mr. Justice S. N. Dwtvedi, Mr. Justice Hart 
Swarup and Mr. Justice C. S. P. Singh 

SIYA RAM AND OTHERS ... APPLICANT.^, 

V. 

STATE OF U. P. ... Respondent. 

Indian Stamp Act, 1899, s. 2(15) and Sch. I-B, Art. 45— Docu- 
ment reciting the factum of eat her partition — Subsequent 

document executed lo serve evidence of earlier partition — 

Chargeable lo duty not as an instrument of partition 

Where a document executed on 4th September, 1969 recited 
that the parties who belonged to the same family had partition- 
ed the properties and entered into separate posses.sion of theii 
shares on 27th March, 1969 and subsequent^ a map had also 
been prepared while certain portions of it hud been left joint 
.ind the dociiinent was being executed to serve as evidence of 
the earlier partition, held] that it was not an instiuinent o( parii- 
tton and the stamp duty of Rs 2.25 was sufficient on it 

Miscellaneous Stamp Act Reference no. 104 of 1972 
under s. 57(1) of the Stamp Act 

N. L. Ganguly, for the Applicant. 

S. C„ for the Respondent, 
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C. S. P. Singh, J. ; — The Chief Controlling Revenue 
Authoiity has under s. 57(1) <»£ die Stamp Ati referred 
the following questions to us. for answer' 

“(1) Whether the document (Ann. 1) is an ‘ins- 
trument of partition’ as defined in s 2(15) of the 
Indian Stamp Act and is chargeable with duty un- 
der Art. 45 of Sch. I-B thereof ^ 

(2) Whether the document under reference is al- 
icadv properly stamped with a duty of Rs.2.25?” 

Ihc facts necessary for an anstver to these questions 
may be shortly stated. Siya Ram, Kailash Nath and Smt. 
Kunnan Devi executed a document on the 4th of Sep- 
tember, 1969, in which there was a recital that the par- 
ties belonged to the same family and were owners of cer- 
tain properties mentioned in the deed. It was further 
aveiTed that the parties had partitioned the properties 
and had entered into separate possession of their shares 
on the 27th of March, 1969 and that subsequently a map 
showing the shares of the parties in the properties had 
been prepared. The document thereafter went on to 
recite that a part of the house whicli contained a passage, 
an angcai and a well had not been partitioned and had 
been left pint The occasion for executing the docu- 
ment was stated to be foi avoiding future disputes bet- 
ween the descendants of the parties and also for the pur- 
pose that the document may serve as evidence of the par- 
tition that had been effected earlier. A stamp duty of 
Rs 2.25 was paid m i-cspect of this document, and there- 
after was presented before the Collector, Varanasi for 
determination of the stamp duty thereon. The Collec- 
tor was not able to come to a definite conclusion regard- 
ing the nature of the docuraeiii. He accordingly refer- 
red the matter to the Board under s 56(2) of the Stamp 
\ct 

Before the Board it was contended on behalf of the 
cKccutants that the document in question was not an 
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3972 iiistruiuent of partition as defined under s, 2(15) of tlie 
Act, and support for this was sought from the two deci- 
Statcof Court in Bhagwana v. Chaudhry Gulab 

u p. Kuer (1) and Smt. Thekum v. Sukhraj Singh (2). The 
(• <; p doard, however, was of the view that the document was 
Singh j. instrument of partition as defined in s. 2(15) of the 

Stamp Act, and was chargeable to stamp duty imder 
Art. 45, Sch. I-B thereof. The Board arrived at this 
\'iew, ill spite of coming to the conclusion that it was 
possible that the partition might have taken place ear- 
liei i.e. on the 27th of Mardi, 1969. It sought support 
for its conclusion by lefernug to the definition of the 
word ‘instrument’ in s. 2(14) of the Act. In its view, 
even if a document recording the fact of partition is 
executed after the date of actual partition, it would still 
be an instrument of partition and liable to duty as such 

We are of the view that the Board of Revenue was in 
eiior in holding that die document in question was an 
instrument of partition The first question that arises 
in tliis reference is coveied by a Full Bench decision of 
this Court in Bhagwana v Chandhty Gulab Kuer (1) 
which has been referred to by the Board in its decision 
The Board has not followed the decision, in spite of tlic 
fact that the decision was fully applicable to the facts of 
the present controversy. It "was bound by the view «i- 
pressed by the Full Bencli and was in error in not decid- 
ing the matter in accordance with the decision of this 
court. This apart, the reasons given by tlie Board for 
holding that the document in question was an instni- 
ment of partition, are not sound. An instrument of 
partition has been defined in s 2(15) of the Act. Be- 
fore aid of this sub-section can be taken, tlie instrument 
must be one which is executed by co-owners, and the 
partition must be effected by that instrument In the 
present case as the partition had already taken place 
earlier, and the parties had entered into separate posses- 
p) A.T,R 1943 An. 320. (9) 1958 AIK. .312 
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sion of their shares, they ceased to be co-owners of the 
properties over which they had taken over separate 
possession. Moreover, inasmuch as the present docu- 
ment only refeiTed to the fact of paitition having taken 
place earlier, it did not come within the purview of this 
sub-section. The reliance placed upon s. 2(14) of the 
Act is also enoneous. Before recourse to sub-s. (14) of 
s. 2 could be taken for the purpose of interpreting s. 2 
(15), it had to be seen as to whether the adoption of the 
meaning of the word ‘instrument’ given in s, 2(14) of the 
Act iras consistent with the provisions of s. 2(15) of the 
Act. If the definition of the word ‘instrument’ as given 
in s. 2(11) is substituted in s. 2(15), an inconsistency 
would arise. It has been seen that s. 2(15) o£ the Act 
c.'ccludes documents other than those executed by co- 
owners, while the substitution of the meaning of the 
ivord ‘instrument’ as given in s. 2(14) would bring such 
documents within the purview of s 2(15). Thus in view 
of the opening part of s. 2 of the Act, it is not possible 
to engraft the meaning of the word ‘instrument’ as given 
in s 2(14) in s. 2(15) of the Act. Our conclusion, there- 
fore, in that the document in question was not an instru- 
ment of partition as defined in s 2(15) of the Act, and 
ivas not chargeable to duty under ,Art 45, Sch. I-B 
thereof 

So far as the second question is concerned, inasmuch 
as we have held that the document in question is not 
an instrument of partition, the stamp duty paid on it was 
proper. 

Our ansiver to the first question is in the negative. As 
regards the second question the document is properly 
stamped with duty of R.s 2 25. We answer the reference 
accordingly. 

Chtestwn nnst^ierrd. 
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APPELLATE CIYIL 


Before Mr. Justice S. Chandra and Mi. Justice Gojn 

Nath 

S. P. VERMA Appellant, 

V. 

REGIONAL DIRECTOR ... Respondent 

Employees’ State Insiuance Act, 1948, s. ^12)— Employees work- 
ing outside the factory premises — Entitled to the benefits of 

the Act. 

If the requisite niunber of workers axe engaged in work which 
is an integral part of the manufacturing process, though their 
work may be carried on at different places, they will not only 
be employees as defined in s. 2(g) of the Employees’ Provident 
Fund but they should also be held to be working in the same 
factory. 

F. A. F. O. no. 261 of 1970 against the order of Judge, 
E. S- I. Act Court, Aligarh, dated 29th April, 1970 in 
Case no. 3 of 1967. 

Ramo Devi Gupta, for the Appellant. 

B. N. Ashtharm, for the Respondent. 

S. Chandra, J.: — ^The Employees’ State Insurance 
Act, 1948 applies to all factories. The question in this 
appeal is whether the appellant firm maintains a factory 
within the meaning of this Act and, if so, where its fac- 
tory is located. The learned single Judge felt that the 
question has aroused divergence of judicial opinion nx 
this country. There being no decision of this Court on 
the point the appeal was referred to a larger bench. 
That is how the appeal has been laid before this Bench 

The appellant is the managing pi'oprietor of Vetnia 
Electric Company, Aligarh. Tliis firm manufactures 
table lamps and brackets. The offices of the firm aie 
situate in Mamu Bhanja, Aligarh. At this place the 
appellant employs thirteen to fourteen persons, 
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Hence the taWc lamps and brackets are manufactur- 
cfl. The appellant maintains another establishment at 
Madar Gate, Aligarh where seven persons are employed. 
A( this place the lamps and brackets manufactured at 
Manru Bhanja are irolished up before being sent to the 
market. 
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The Employees’ State Insurance Corporation, being 
of the opinion that the appellairt was maintaiiring a 
factory to which the Employees’ State Insurance Act was 
applicable, demanded a contribution of Rs.600 for the 
period from 18th October, 1965 to 17th October, 1966. 
The appellant moved an application before the Employ- 
ees’ Insurance Court, Aligarh praying for a declaration 
that its firm was not a factory within meaning of the Act 
and was not liable to pay the contribution The Cor- 
poration contested the application. 

Before the Employees’ Insurarrce Court the parties 
led evidence. The Court found that thirteen persons 
were employed at the workshop situate at Marnu Bhanja, 
while seven persons were employed at the workshop at 
Madar Gate. Manufacturing process at Mamu Bhanja 
was cari'ied on with the help of a small machine worked 
with electrical energy. The two workshops together 
employed twenty persons The employees at both the 
workshops had community of purpose towards the same 
finished product and its promotion in this business, and 
so they could be regarded as compliments of eadi other 
and should be considered together as one unit being en- 
gaged in one and the same business under the same 
management. On this vie^v it was held that the appel- 
lant firm was maintaining a factory within the meaning 
0 . the Act, and so, liable to pay the contribution. 
Aggrieved, lire firm came up to this Court in apircal 
under s. 82(2) of the Employees’ State In.surancc Act, 
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The leai’necl counsel for the appellant did not chal- 
lenge the findings of fact before us. He, however, sub- 
mitted that the appellant firm carried on its business at 
Mamu Bhanja. That place was not a factory as defined 
by the Act, because less than 20 persons were employed 
tliere. The ancillary workshop at Madar gate could 
not be taken into consideration in order to determine 
whethei the appellant firm maintained a factory because 
It was situate neither in the same premises, nor did it 
hai^e any geographical or physical unity with the pre- 
mises at Mamu Bhanja. 

S. 2(12) of the Act defines a factory to mean “any pre- 
mises including the precincts thereof, where twenty or 
more persons are working, or ivere working at any time 
in the preceding twelve months and in any part of which 
a manufacturing process is being carried on with tlie 
aid of powei ; or is ordinarily so carried on So, 

any premises including die precincts thereof constitute 
a fectory, if, twenty or more persons are working or weie 
■working theieon, and if, in any part thereof a manufac- 
turing process is being carried on, with die aid of power. 
If these two conditions are satisfied, the premises includ- 
ing the precints diereof constitute a factory although 
the manufacturing process is carried on in only a part 
of the premises. 

The Employees’ State Insurance Act does not define 
the terms “premises” or “precincts”. The precise con- 
notation of these terms should, in our opinion, be gather- 
ed in the light of the context, and the scheme and ob- 
ject of the Act Assistance can also be taken from odier 
enactments which may be in pan mafetm and which 
may provide useful guidance. 


The object of the Employees’ State Insurance Act is 
to secure sickness, maternity, disablement and, in case 
of dea'tli, dependents’ benefits to the employees of fac- 
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tories and establishments. The benefit of this Act ex- 
tends to employees of a factory even though they may be 
working outside the factory premises. 

The Em ployees* Provident Fund Act (no. XIX of 
1952) was enacted to make provision for the future of 
the industrial woiker after he retires, and for his depen- 
dants in case of his early death. To this end tlie Act 
instituted Compulsory Contributory Provident funds. 
That Act applies inter aha to every establishment which 
is a factory, engaged in any industry specified in Sch. I 
and in which fifty or more persons are employed By 
the Employees’ Provident Fund (Amendment) Act (no. 
XLVI of 1960) the word ‘fifty’ was substituted by the 
word ‘twenty’ or more person, just as was the case in the 
Employees’ State Insurance Act. 

S 2(g) of the Employees’ Provident Fund Act defines 
a factory to mean any premises including tlie precincts 
thereof in any part of which a manufacturing process is 
being carried on or is ordinarily so carried on, whether 
with the aid of power or without the aid of power. 

It will be seen that the common feature of a factory 
within the meaning of both the Acts was the phrase ‘any 
premises including the precincts thereof ” The Em- 
ploy ees’ Provident Fund (Amendment) Act introduced 
s 2-A to the parent Act It provides ; 

“2-A. Establishment to include all deparlmenis 
nnd branches — ^For the removal of doubts, it is 
hereby declared that where an establishment con- 
sists of different depaitinents or his branches whe- 
ther situate in the same place or in different plac- 
es, all such departments or branches shall be treat- 
ed as parts of the same establishment.” 


Under tlie parent Act an establishment had to be a fac- 
tory as defined by the Act, in order to attract its pro- 
visions. Thus by a declaratory legislation the Legisla- 
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1973 tore clarified its intention tliat the definition of the 
"s p term factory was not confined to premises situate at a 
single place. It will include branches even though they 
RpoioNu. were .situate at different places. Since tlie Employees’ 
p iRBcroR pixnij Act is in fyaii mate} hi with the Employ- 

s. chandi^ State Insurance Act, we feel that tlic clarification of 
intention made by the 1960 amendment Act shows the 
legislative intent underlying the phi-ase “premises includ- 
ing the precincts thereof” was that it need not necessari- 
ly be confined to a single place, situate within the same 
compound. 

The essential feature of a factory as defined under the 
State Employees’ Insurance Act is that a manufacturing 
process is being carried on with the aid of power and by 
twenty or more persons. If the requisite number of 
workers are engaged in work which is an integral part 
of the manufacturing process, though their work may 
be carried on at different places, they will not only be 
employees as defined in s. 2(g’), but they should also be 
held to be working in the same factory. 

We feel that the ambit of the definition of the term 
‘factory’ should not depend on what the employer, either 
for the sake of efficiency or convenience of management, 
or even with a view to avoid tire application of the Act, 
may do. If for the sake of his convenience the employ- 
er diversifies the same manufacturing process and con- 
ducts it in different places, the workers^ should not lose 
the benefits of the Act merely for that reason, if the other 
conditions are satisfied; dre other relevant factors being 
unity of ownership, management and control of the diffe- 
rent places of work as well as dre unity of employment. 
If these unides are established then dre various places 
where parts of the same manufacturing proces.s is carried 
on should, in our opinion, constitute a factory within 
dre meaning of this Act. 
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The appellant firm manufactures table lamps and 
biackets. A part of the manufacturing process was carri- 
ed on at its workshop at Mamu Bhalija, whereas the 
work of polishing the table lamps and brackets was done 
at the workshop situate at Madar Gate Obviously, the 
work of polishing was a part of the manufacturing pio- 
cess. The manufacturing process was thus carried on at 
two places The product, namely, the table lamps and 
brackets became a finished product ready for the market 
only after they had undergone the polishing work done 
at Madar Gate. There is no dispute that the appellant 
firm owned both the workshops. It controlled die wwk 
at both places. There is no evidence that the manage- 
ment at the two places was not the same. Clearly, there 
was unity of employment. On these facts, it appears to 
us that the two workshops together constituted a factory 
within the meaning of the Act. 

In H. Bhiwandiwak v. The State of Bombay (1) it was 
held that the premises constituting a factory may be a 
building or open land or both. 

In Nagpur Electric and Power Company Ltd. v. The 
Regional Director (2), it was observed that inside the 
same compound wall, there may be two or more pre- 
mises. If those premises were used in connection with 
the manufacturing process they all may constitute a fac- 
tory, and tlie other premises within the same compound 
wall if used for purposes unconnected with the manu- 
facturing process, they may form no part of the factory. 
In that case the Nagpur Electric Company carried on 
the w’ork of receiving and transmitting electrical energy 
in premises which were located within a compound wall 
Inside the premises there were .several buildings, y.irds 
and open spaces The Company received electric energv 
in bidk of 1 1,000 volts. This energy was carried to ils 
transformers and -was stepped down to 3,300 volts and 

(1) A I R. 1962 S.C. 20, (2) A T-R. 1067 S.C. 1361, 
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was then carried to sub-stations situate in various parts 
V:^ of the city, where it was again stepped down to 400 
V. volts by other transformers. These sub-stations were 
situate at different places in the city outside the com- 
pound wall of the main premises of the Company. The 
J- Supreme Court held that the employees working in the 
sub-stations attended to work whidi was directly con- 
nected with the work of the factory at the main station. 
The sub-stations were not independent factories. The 
workers at the sub-stations were employees within the 
meaning of s. 2(9)(i) of the Act. S. 2(9)(i) of the Act 
defines an employee to mean any person employed for 
wages in or in connection with the work of a factory or 
establishment to which this Act applies and who is 
directly employed by the principal employer on any 
work of, or incidental or preliminary to or connected 
with the work of, the factory or establishment, whether 
such work is done by the employee in the factory or 
establishment or elsewhere. 


It is true that this decision is not a direct authority 
holding that the sub-stations constituted an integral 
part of the main factory premises But the employees 
working at the sub-stations were held to be employees of 
the Company within the meaning of the Act It was 
emphasised that the .sub-stations were not independent 
factories. This would suggest that the court was inclin- 
ed to include the sub-stations as being within the concept 
of a “fectory” as defined in the Act This would suggest 
that the term ‘premises’ including the ‘precincts’ used 
in the definition of a factory is not necessarily confined 
to buildings situate within one well defined compound. 

In iV. V Racihh v. Employees’ Slate Insurance Cor- 
poration (1) the firm manufactured iron safes at one 
place and did the work of painting them at a different 
place. The work of painting was held to be a part of 

(1) A.I,R. 1967 Mad. Ill, 
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the manufacturing process or incidental thereto. Both 
the places were held to constitute a factory. 

The case of V. Mohammad Haneef and Co. v. The 
Regional Director (1) is also interesting. There the 
petitioner owned a tannery at Ranipet in North Arcot s. ch^dra 
District wherein tlie several processes of tanning of 
hides and skins were earned on by manual labour. The 
premises where the tanning was carried on were enclos- 
ed with walls and within the premises the various pro- 
cesses of tanning were carried on. Water, which is essen- 
tial to the various stages of the tanning processes was ob- 
tained from a well situate in an open space outside the 
compound wall of the tannery. Water was taken out of 
the well with the help of a pump worked by electric 
energy. Electric power was not used within the premis- 
es at any stage of the tanning processes. More than 
twenty people were employed in the process of tanning 
within the premises; but they had no access to the pump- 
ing set which was in charge of an independent care- 
taker. The Madras High Court observed that merely 
enclosing the premises of an establishment where more 
than twenty persons are employed, within boundary 
walls, and locating the place where power for the manu- 
facturing process of the establishment is utilised, just 
outside or on adjoining land may not be sufficient to 
take the establishment out of the definition of ‘factory’, 
if all the other conditions are satisfied. 

In Employees’ Stats' Insurance Corporation v. Peter 
Sewing Machine Company (2) the question was whether 
the premises were a factory. It was found that the en- 
tire work was conducted within a single building by 
more than twenty workmen, but they were employed 
by two independent employers. It was held that the 
premises did not constitute a factory, because there was 
no unity of ownership or occupation of the factory or 
(1) A.I.R. 1969 Mad. 166. (2) A.I.R. 1970 Delhi m 


1973 

s.r 

V. 

Regional 

Director. 



308 


THE INDIAN LAW REPORTS 


tl972 

19T2 unity of employment. The only unity present was that 
s p of geographical or physical unity being confirmed to 
the premises including the precincts thereof. This deci- 
Dmotor ^ clearly distinguishable The problem as to whe- 

ther two or more buildings situate in different com- 

s Chandra would be a factory did not arise for consideration 

in that case The observation that a factory must have 
a geographical or phisical unity, being confined to its 
precincts, was merely an obiter dictum. In our opinion, 
this case is not an authority for the proposition that all 
the buildings must be situate within one compound be- 
fore they can constitute a definite economic unit 

In Swastik Textile Trading Co. Ltd. v. Union of 
India (1) three separate buildings were situate in the 
same compound. They were together held to be a fac- 
tory. In that case the question whether a building 
situate outside the common compound would be includ- 
ed within the concept of the term factory did not arise 
for consideration. This case is hence, not directly in 
point. The only principle decided was that the expres- 
sion “premises including precincts thereof' takes with- 
in itself all buildings and precincts confined within a 
common compound. 

- In Messrs. Hindustan Construction Co. Ltd. v. Em- 
ployees’ State Insurance Corporation (2) it was held that 
an essential requisite of a factory was a premises, that is 
to say, a geographical area within a certain boundary. 
In that case the firm carried on the construction of piers 
for the Brahmaputra bridge at places which were not 
within one compound. It was held that the location of 
different units could not be said to be within a geogra- 
phical limit so as to constitute the premises of a factory. 
For reasons already mentioned we are unable to accede 
to this restricted interpretation. 

A.IR. 1966 Guj. U6. 


(2) 1969 Lab. I.C 769. 
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In our opinion, the Employees’ Insurance Court was 
iustified in holding that the appellant firm was main- 
taining a factory within the meaning of the Act and was, 
as such, liable to make the contribution. 

The appeal is accordingly dismissed with costs 

Appeal dismissed 


CRIMINAL REVISION 


Before Mr. Justice Omprakash Trivedi* 
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under— Supply of copies to accused — Necessity of — Omission 
—Effect of— Code of Criminal Procedure, 1898, Chap. XJV, 
ss. 161, 162 and 173(4). 

All provisions contained in Chap. XIV of the Code aprfy to 
enquu? made by an Officer of the Railway Protection Force 
under the provisions of the Act, with the result that the En- 
auinne Officer will be subject to the provisions contained in 
ss. 161? 162 and 173(4) of the Code Enquiring Officer under 
s. 173(4) of the Code read with s 8(2) of the Act, is under a 
statutory duty to furnish copies of statements of witnesses re- 
corded by him during enquiry under s 9 of the Act to accused 
Omission to supply of the copies vitiates the trial In such a case 
prejudice is patent and will be presumed 
Purshottam Jolhanand v. State Kutch (1), Pulkuri Kottaya v. 
Emperor (2), followed Superintendent and Rerriembrancer of 
Legal Affairs, West Bengal v. Vimal Dassi (3), relied on. Noor 
Khan v. State of Rajasthan (4) and Narayan Rao v. State of 
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An OflScer of the Railway Protection Force carrying on en- 

Indal Singh quiry under s. 9 of the Act is prohibited in view of s. 162(2) of 
■». the Code read with s. 8(2) of the Act, from obtaining signatures 
of witnesses on the statements recorded by him during enquiry. 
The obtaining of signature likely to create in the mind of wit- 
ness produced for me prosecution a sense of commitment to 
the statement signed by him which seriously impares the value 
of evidence of that witness at trial. 

Hiralal v State (1), dissent®^. fr.Qip 

Zahiruddin v Emperor (2), relied on 

Durga Prasad v. State (3), followed 

Criminal Revision no 69 of 1972 against the judg- 
ment and order dated 20th January, 1972 passed by 
B. N. Misra, III Temporary Civil and Sessions Judge, 
Lucknow in Criminal Appeal no 144 of 1971. 

S. S Saxena, for applicant. 

S. N. Trivedi, for State. 


O. P Trivedi, J. : — ^This criminal revision has been 
filed by Indal Singh who along with two others Ram 
Copal and Kripa Singh was prosecuted under s. 3 of the 
Railway Property (Unlawfol Possession) Act, 1966 
(liereinafter referred to as the Act), the prosecution case 
being that he was found by Sub-Inspector O. N. Tewari 
of the Railway Protection Force to be in possession of 
brass bearings, the same being railway property. These 
brass bearings were recovered from their possession on 
arrest which was followed by three separate complaints 
being lodged against 'the present revisionist Indal Singh 
Ram Copal and Kripa Singh by R. S. Sharma, Sub-Ins- 
pector, Railway Protection Force, before the Special 
Railway Magistrate, Lucknow, leading to three separate 
trials against them. The three cases were disposed 
of bv the Magistrate by a single judgment finding them 


/q 1970 AW.R. 83. 

(3^ 1971 A W.R. 176, 


(2) A.I.R. 1947 P C 76. 
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guilty of an oflEence punishable under s. 3 of the Act and 
each of them was sentenced to rigorous imprisonment 
for one year and to a fine of Rs. 1,000. Against his 
order three separate appeals were filed which were heard 
by Sri B N. Misra, 3rd Temporary Civil and Sessions 
Judge, Lucknow. He disposed of the three appeals by 
one judgment and allowed the appeals on the sole ground 
that the Magistrate had committed an irregularity in 
deciding the three cases by a single judgment. Their 
convictions and sentences were set aside and tiic cases 
were remanded to the Magistrate for disposal of the 
three cases separately. This order of the Sessions 
Judge is challenged by Indal Singh in this revision on 
the following grounds ; It is urged that the case should 
not have been remanded by tlie appellate court fiistly 
because the officer of the Force who made enquiry into 
.the offence, under s. 9 of the Act, recorded the state- 
ments of witnesses and obtained the signatures of the 
witnesses on the statements in contravention of the pro- 
hibition contained in s. 162 of the Code of Criminal 
Procedure (hereinafter referred to as the Code) and 
secondly because .the copies of statements of the wit- 
nesses, recorded at the enquiry, were not supplied to 
the revisionist and, it is submitted, on account of .these 
infirmities no reliance could be placed on the evijlence 
produced at the .trial, the case should not have been 
remanded to the Magistrate for retrial. These two 
points were urged before the Sessions Judge, also. The 
learned Sessions Judge found that signatures of the wit- 
nesses had in fact been obtained by the Inquiry Officer 
on their statements during the enquiry, but this was a 
mere irregularity and did not render the evidence of the 
witnesses at the trial inadmissible On the second point 
he expressed the opinion that officer of the Railway 
Protection Force was not a police officer within the 
meaning of s. 251 -A of the Code ai^d, thprefore.^dd 


im 

Indal Singh 

Statb 

O, P* 
Trivcdi, J 



312 


THE INDIAN LAW REPORFS 


[1972 


1973 that the revisionist was not entitled to receive copies of 

Indai, Singh statements of the witnesses recorded by the officer of the 
Staot Force during the enquiry. 

Twe^’j hearing the learned counsel for the revisionist 

and the Deputy Government Advocate I am of the opi- 
nion that the learned Sessions Judge giievously erred 
in the decision of these two points which were raised 
before him. 

Before! I start with the discussion on the points, it may 
be mentioned here that admittedly copies of the state- 
ments of witnesses, recorded by the Sub-Inspector of 
the Railway Protection Force under s. .9 of the Act. 
were not supplied to the applicant before commence- 
ment of the trial. The applicant thereupon moved an 
application before the trying Magistrate praying for 
supply of these copies. The application was rejected 
by the Magistrate on the ground that there was no pro- 
vision under which the acaised could claim copies of 
the statements of witnesses recorded under s. 9 of the 
Act. The first question that should have engaged 
attention of the learned Sessions Judge was whether the 
applicant was entitled to receive copies of the statements 
of witnesses recorded by the Inquiry Officer, under s. 

9 of the Act, before commencement of the trial and 
whether if these copies had not been supplied to him 
before the commencement of the trial he could claim 
that the same be supplied to him by the trying Magis- 
trate. The' learned Sessions Judge appears to have 
confined his attention solely to the second question 
whether the applicant was entitled to receive copies of 
the statements of witnefsses (recorded during the enquiry) 
from the trying Magistrate and appears to have com- 
pletely overlooked the question whether he was entitled 
to supply of copies of those statements from the Inquir- 
ing Officer before the commencement of the trial. He 
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does not seem to have addressed, himself at all to this 1973 
question. Under the scheme of the Code in respect of indTl singh 

me statements of witnesses recorded under Chap. XiV „ 

* State 

of the Code the first stage when the statements of wit- 

nesses recorded during tire investigation should be sup- xnvedi.j. 


pUed to the accused is before the commencement of the 


trial under s. 173(4) of the Code. If the copies are not 


supplied to the accused by the police under s. 173(4) of 
the Code before commencement of the trial and if the 


case is instituted on a police report then there is a 
second stage when under the scheme of the Code the 
' copies must be supplied to the accused and that is under 
s. 251-A(1) of the Code. At the second stage the copies 
are supplied by the Magistrate. If tlie case is triable 
by the Court of Session and the proceeding is instituted 
on a police report, the Magistrate is under an obligation 
to supply copies of documents, referred to under s, 173 
of the Code, to the accused if he finds that the same 
have not already been supplied to him. It follows, 
therefore, that in respect of investigations made in 
accordance with Chap. XIV of the Code the Investi- 
gation Ofiicer is under a duty to supply copies of the 
statements of witnesses, recorded during the investi- 
gation of the case, before commencement of the trial 
and in cases instituted on a police report these copies, 
if not supplied before commencement of the trial, have 
to be supplied by the Magistrate. The question arises 
whether the applicant was entitled to be supplied with 
copies of the statements of witnesses recorded by the 
Sub-Inspector of the Railway Protection Force, who 
made the inquiry under s. 9 of the Act, before com- 
mencement of the trial. This aspect of the matter does 
not, to my mind, present any dif&culty in view of s.. 8 ( 2 ) 
of the Act which reads : 


“For this purpose the ofi&cer of the Force may 
exercise the same powers and shall be subject to 
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the same provisions as the officer incharge of a 
police station may exercise and is subject to under 
the Code of Criminal Procedure, 1898 (6 of 1898), 
when investigating a cognizable case.” 

''•* Under sub-s, (1) of s. 8 of the Act when any person is 
arrested by an officer of the Force for an offence punish- 
able under this Act or is forwarded to him under s. 7, 
he shall proceed to inquire into the charge against such 
person. Sub-s. (2) of s. 8 of the Act makes it clear that 
an officer of the Force, making an enquiry into the 
charge against such person, shall be subject to the same 
provisions as incharge of a police station and may exer- 
cise and shall be subject to the same provisions under 
the Code as when he is investigating a cognizable case. 
The clear import of s. 8(2) of the Act is Aat an officer 
of the force making enquiry into an offence punish- 
able under the Act shall exercise the same powers and 
shall be subject to the same duties and establishes as an 
officer incharge of a police station is under the provi- 
sions contained in Chap. XIV of the Code when investi- 
gating a cognizable case. It follows, therefore, that all 
the provisions contained in Chap. XIV of the Code 
apply to enquiry made by an officer of the Force under 
the provisions of the Act, with the result that the In- 
quiring Officer will he subject to the provision contain- 
ed in ss. 161, 162 and 173(4) of the Code. Sub-s. (4) 
of s. 173 of the Code imposes a duty on the officer in- 
charge of a police station to furnish or cause to he fur- 
nished to the accused the statements, recorded under 
sub-s. (3) of s. 16l of all the persons whom the prose- 
cution proposes to examine as its witnesses. The offi- 
cer of the Force conducting the enquiry under the Act 
may be under no obligation to submit a report to a 
Magistrate in accordance with s. I73(l)(a) of the Code 
in view of the fact that s. 5 of the Act provides that an 
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ottence under thii Acl shall not be cognizable, with wts 
uie result that the Magistrate takes cognizance of the iiro«] 'sjNOH 
ohence punishable under the Act upon a complaint 
and not upon a police report but this circumstances 
alone does not absolve the Inquiring Officer from the Trivedi/j. 
duty cast upon him under the last part of sub-s. (1) of 
s. 173 of the Code, because under s. 8(2) he is subject 
to the same duties and obligations with which the offi- 
cer of a police station will be saddled when carrying on 
in\ estigation of cognizable offences under Chap. XIV 
ol the Code. In this view of the matter and in view of 
the last part of sub-s. (4) of s. 173 of the Code I have 
no doubt that the Inquiring Officer is under a statutory 
duty to furnish copies of the statements of witnesses 
lecorded by him under s. 9 of the Act which include 
s 8(2) of the Act and which will be deemed statements 
recorded under sub-s. (3) of s. 161 of the Code. S 156 
of the Code empowers the officer incharge of a police 
station to investigate any cognizable case falling with- 
in his statutoiy jurisdiction, but the police officer may 
investigate a non-cognizable case also upon the order 
ol a Magistrate in accordance with s. 155(2) of the Code 
and when he does so he exercises all the powers and is 
subiect to all the duties and liabilities contained in the 
provisions of Chap. XIV of the Code. In the case of 
Superintendent and Remembrancer of Legal Affairs, 

West Bengal v VimU Desai (1), his Lordship of the 
Calcutta Hijrh Court while dealing with a case of which 
cognizance bad been taken on a complaint under s. 

190 of the Code made observations which have relevance 
for the present discussion All the cases were initiated 
on cotnr)Iaints although all of them were preceded by 
police investigations held under Chap. XIV of the 
Code on permission to investigate being obtained from 
the Magistrate under s. 151(2) of the Code. After investi- 
gations in those cases no reports under s. 173 of the 

d) A I.R. 1068 Cal 640 

41 AD 
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Code were, however, hied and cognizance was taken on 
i-NOHi, a^NGH complaints filed by persons authorised by the Central 
siAijj Government under s. 5 of the Imports and Exports 

oTpr (Control) Act. As the cases were not treated as insti- 

rnvecu.j. Qjj police report the procedure specified in s. 

-JSl-A o£ the Code was not followed. The cases were 
treated as falling under cl. (b) of s. 251 “any other case” 
of the Code and the procedure laid down in ss. 252 to 
259 was followed. The question arose whether when 
cognizance is taken on the basis of a complaint under 
s. 190(l)(fl) of the Code in a case of which investigation 
was held under Chap. XIV of the Code but wherein 
no report under s. 173 of the Code was filed, the accus- 
ed should be entitled to the benefit of s. 173(4) of the 
Code and entitled to the copies of documents referred 
to in the section. His Lordship held, that even in a 
case relating to a non-cognizable offence of which investi- 
gation was made by the police imder orders of the 
Magistrate where no police report was filed under s. 
173(1) of the Code but cognizance was taken on a com- 
plaint, the accused is entitled to the benefit of receiv- 
ing copies of the statements of the witnesses recorded 
under s. 161(3) of the Code by virtue of s. 173(4) of the 
Code. The following observations made and with 
which I am in respectful agreement are in point. It 
was observed ; 

"An investigation under Chap. XIV must lead 
up to a report under s. 173 giving rise immediately 
■to a liability in the police oflBcer concerned to fur- 
nish copies of certain documents to the accused 
and giving rise at the same time to a correspond- 
ing right in the accused to get such copies. If 
the police officer without submitting a report 
under s 173 makes over the materials collected by 
him to some other authority or person to enable 
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that authority or person to file a complaint, that 
may be done if only the law permits. The law 
may permit the filing of a complaint by anothei' 
authority or person in the case, but law would not 
permit remissness on the part of the police oificer 
in the matter of submitting his report under s. 
173(1) of the Code. That is a mandatory duty of 
the police officer concerned. Even if the police 
officer does not do his duty, that would not take 
away the right of the accused to get copies. The 
duty to furnish copies will be transferred to the 
prosecutor who would benefit bv the result of the 
investigation. 

Ss. 251 -A and 2.52 do not contain the relevant 
considerations in deciding the question as to whe- 
ther the accused should be furnished with copies 
of documents in cases wherein cognizance to taken 
on the basis of a complaint, but where investi- 
gation has been held under Chap. XIV of the 
Code for the purpose of collecting materials for 
the complaint that in sub-seni'ently filed, the rele- 
vant consideration is to be found in the provisions 
of s. 173 of the Code. The amendment of 1955 
has conferred on the accused persons in cases aris- 
ing out of police reports submitted after Police 
Investigation two distinct benefits in this regard, 
namely, (1) it has simplified the procedure for the 
exercise by an accused of his statutory right under 
s. 145 of the Evidence Act and under s. 162 of the 
Code of Criminal Procedure, and ( 2 ) a simple 
benefit arising out of a prior knowledge of all the 
evidence that would appear against him at the 
trial. A failure to supplv copies of documents in 
cases such as these would mean a virtual denial of 
the above right of the accused, and if not a denial 
at least a dog on that right which it would be 
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difficult to get round and which would also mean 
a denial of a prior knowledge of the evidence that 
might be used against the accused at the trial, '' 

In view of the express provision contained in s, 8(2) of 
the Act which makes it clear that an officer of the Force, 
making inquiry into the oflEences punishable under the 
Act, shall exercise the same powers and shall be subject 
to the same duties and liabilities as an officer incharge 
of the police station carrying on investigation into 
cognizable ofiFences under Chap. XIV of the Code, it is 
dear to me that the position of an Inquiring Officer is 
at par with the position of a police officer investigating 
a case of a non-cognizable ofiEence under the order of the 
Magistrate under Chap. XIV of the Code. I, there- 
fore, hold that the Inquiring Officer was bound to 
supply copies of the statements of witnesses* -recorded 
during the inquiry, to the applicant in terms of s. 173(4) 
of the Code before commencement of the trial. 

The question, however, arises whether having failed 
to receive copies of statements of witnesses from the 
Inquiring Officer before commencement of the trial, 
the applicant was entitled to receive them during the 
trial and whether this prayer made to the Magistrate 
in writing was rightly refused. The learned Sessions 
Judge appears to have rivetted his attention to the sole 
question whether s. 251 -A of the Code applied to the 
case and whether the applicant was entitled to receive 
copies of the statements of the witnesses at the trial 
under that provision. To my mind it was not neces- 
sary to decide whether the case could bp treated as 
instituted on a police renort so as to attract the provi- 
sions contained in s. 251-A, nor was it necessarv to 
determine whether the person, who made the complaint 
was a police officer. It may well be that he is not a 
police officer and that the case could not be regarded 
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as instituted on a police report and s- 25 1 -A did not im 
apply, but it is not necessary to express opinion ou skch 
these questions in view of the position tha^- the Inquir- 
ing Officer was bound under s. 173(4) of the Code, hav- " ^ 
ing regard to the provision contained m s. 8(2) of the TriTedi',j. 
Act, to supply a copies of the documents to the accused 
before commencement of the trial and in view of the 
fact that there is other provision contained in the Code 
which confers on the accused-applicant similar benefit 
Here the learned Sessions Judge appears to have over- 
looked the provision contained in s. 257(1) of the Code 
which reads as follows; 

“ If the accused, after he has entered upon his 
defence applies to the Magistrate to issue any pro- 
cess for compelling the attendance of any witness 
for the purpose of examination or cross-exami- 
nation or the production of any document or other 
thing, the Magistrate shall issue such process unless 
he considers that such application should be refused 
on the ground that it is made the purpose of 
vexation or delay or for defeating the ends of jus- 
tice. Such ground shall be recorded by him in 
witing. ” 

It is clear from s. 257(1) of the Code that the accused 
is entitled to apply to the Magistrate for issue of process 
for production of any document or the copies of the 
statements of witnesses recorded during the enquiry, as 
in the present case, and such a request could be turned 
down only on specific grounds laid down in s. 257 of 
the Code being recorded in witing. The application 
for supply of copies could thus be treated by the Magis- 
trate as one under s 267(1) of the Code and the copies 
or the documents ordered to be produced. The prayer 
for supply of the documents was not refused on the 
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ground that the prayer was motivated by vexation 
koai, Singh or delay or to defeat the ends of justice The learned 
staib Sessions Judge, therefore, is in error in thinking that 
■^7^ there was no provision in the Code other than s. 251-A 
Tnvedi, j of the Code under which copies of the statements of the 
witnesses could be supplied to the applicant at the trial 
The fact, therefore, remains that the applicant was not 
supplied with copies of the statements of witnesses either 
during the stage of enquiry before the commencement 
of the trial or during the trial. 

The provisions of s 162 of the Code confer on the 
accused a valuable right to contradict a witness with 
reference to bis previous statement recorded during the 
investigation. The applicant has been deprived of this 
valuable right because copies of the statements of the 
witnesses were not supplied to him at any stage. "When 
the copies of the statements of the witnesses, recorded 
during the investigation, were not -supplied to the 
accused at any stage, prejudice is patent and mav well 
be presumed. Indeed, this is an omission which viti- 
ates the trial. 

I 

In the case of Purshottam Jothanand v. The State of 
Kiitch (1), .their Lordships observed : 

" The right which the accused has got of obtain- 
ing copies of the statements made by witnesses 
during investigation is a very valuable right and 
that the wholesale refusal to grant the same will 
be a serious irregularitv which would \dtiate the 
entire trial. ” 

It may be noted that in that case also, as here, copies 
of statements of the witnesses were not supplied to the 
accused before commencement of the trial and they 
were refused to be supplied at the trial when he made 
a request for their supply. 

a)A.IR. WB4 S.C 700 
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In i 'e ca>>e of Pulukini Kottaya v. Emperor (2) the 
Privy Council helj that where the statements were 
never made available to the accused an inference, which 
is almost irresistible, arises of prejudice to the accused. 
This, however, has to be distinguished from cases where 
die statements of witnesses may not have been supplied 
to the accused at proper time, for instance, they may 
not have been supplied to the accused before commence- 
ment of the trial but may have been supplied to him 
at the trial. In cases of the latter kind a question may 
arise wheti.ei the trial has been conducted in a manner 
substantially prescribed by the Code. If the copies of 
Statements of the witne.ses in the case were not supplied 
before commcn cement of the trial but during the trial 
then it cannot be said that trial was conducted in a 
manner different from that prescribed by the Code, but 
rather it would be a case of the trial being conducted 
substantially in the manner prescribed by the Code, but 
some irregularity occurs in the course of such conduct 
and, ihcrefore. in cases of the latter category the ques- 
tion arises tvh ether prejudice was caused to the accused 
on account ot this irregularity and whether the same 
was curable under s. 537 of the Code. In the instant 
case, ho '-ever, it is clear that the trial was conducted 
in a manner difterent from that prescribed by the Code, 
it! that copies of the statements of the witnesses were 
not supplied to the accused at anv stage That being 
so, as held by the Supreme Court in the above case and 
as held by the Privy' Council in the case of Pulukuri 
Kottaya v. Fmheror (1) the trial is bad. 

In the case of Fioor Khan v. State of Rajasthan (2), 
the Supreme Court observed : 

“The provisions of s. 162 provide a valuable 
safeguard to the acaised and denial thereof may- 
be justified only in exceptional circumstances. The 

(1) A,I.R. 1947 P.C, 67. (2) A I.R. 1964 S.C. 286. 
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provisions relating to the record of the statements 
of the witnesses and the supply of copies to the 
accused so that they may be utilised at the trial for 
effectively defending himself cannot normally be 
permitted to be whittled down, and where the cir- 
cumstances are such that the Court may reasonably 
infer that prejudice has resulted to the accused 
from the Mlure to supply the statements recorded 
under s. 161 the Court would be justified in direct- 
ing that tlie conviction be set aside and in a pro- 
per case to direct that the defect be rectified in 
such mann er as the circumstances may warrant. It 
is only where the Court is satisfied, having regard 
to the manner in which the case has been con- 
ducted and the attitude adopted by the accused in 
relation to the defect, that no prejudice has result- 
ed to the accused that the Couit would, notwith- 
standing the breach of the statutory provisions, be 
justified in maintaining the conviction. 

In this case and in the case of Narayan Rao v. State of 
Andhra Pradesh (1) in which the Supreme Court ob- 
served that the provisions contained in s. 173(4) and s. 
207-A of the Code of Criminal Procedure were not 
mandatory and the trial did not stand vitiated for non- 
compliance of this provision unless prejudice was shown 
to have been caused to the accused, their Lordships 
were dealing with cases in which copies of statements 
of witnesses recorded by the police ofiScer had in fact 
been supplied to the accused at the trial. In the case 
of Noor Khan the statements of witnesses were not re- 
corded by the Investigating Officer in detail but the 
Investigating Officer had made jottings or notes of the 
statements of witnesses and the copies of the statements 
of the witnesses which were supplied to the accused at 

0) A.I R. 1967 S C. 7S7. 
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liie uial liticl been piepared fxoni tiiese [ottiuyi oi iiotci. W7i 
I he question, therefore, whether ilteie had been a i>i,v Snon 
‘ubsiantial couqjliance with the pjo\ision that the 
atcuicd must leceitc copies of statements ol \Mtnesses o~p” 
pitparcd dining intestigatton dheir Lordships he’d. Tihc<»,j, 
on the facts that there had been a siibsiantial coinphanCL 
with the piotision and it is in that context that tjic; 
obscived that the tiial did not stand titiated in the 
absence of pioof of picjudice to the accun'd b) the fact 
that full and detailed statements had no. been supplied, 
in the case of A nun an Raoi i ) also while copies of state- 
ments wiiixcsses iccoidcd dining inxcsiigalion t\eic 
not supplied befoic coniniencfineiit of the tiial iiu\ 
wcit supjdicd (lunijg the u lal llial was, ihcicfoie, 
not a case t\i»ere copies ol staienicnis weie not supplied 
to the accused at au) stage and m that case also, thcic- 
forc. their Loidships were dealing with the question as 
to whether the tiial will stand vitiated niciely because 
the copies of statements of witnesses weic not supplied 
bcfoie cominenccmcuL of the trial although supplied 
subsequently at the tiial stage. In these two latci cases 
theii Lordships trcie not dealing with a casg wdieic 
copies of statements of the witnesses w'ere not supplied 
to the accused at any stage. Such a case came up before 
their Lordships in Pu)iliotlain jethanand v. The State 
of Kutch (2) which pi oxides a paiallel to the instant case. 

The revisionist has been deprived of a valuable right 
to effecth'ely aoss-examine the xntnesses who w^ere pro- 
duced for tile prosecution from the failure to supply 
copies of statements of those witnesses during the iu- 
quiiy and trial. I, therefore, conclude that there was 
manifest prejudice caused to the revisionist by tliis 
omission and failure to comply xrith the statutory pro- 
vision and it vitiated the trial. 

(1) AIR. 1057 S C. 787. (2) A.I.R. 1954 S.C. 700. 

4'J — \D 
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1072 Coming to the iecond jioint, admittedly the inquin 
LNwr^Non ofhcer had obtained signatures of the witnesses on ihc 
&mB statements recorded by him during the inquiry. S. 162 

(1) of the Code of Ciiminal Procedure contains an ex 

TrWedLJ. press prohibition against the obtaining of signature of 
a witness by the police olhcer on the statement recorded 
during investigation under Chap XI\' of the Code In 
view of s. 8(2) of the Act the officer of the Railwa} Pio- 
tection Force shall be subject to the same duties as die 
officer incharge of a police station exercising jtnisdic- 
tion under the Code of Cununal Piocedure trhen in- 
vestigating a cognizable case It follows, therefore, that 
an officer of the Force cairynig on inquii) of a cogni- 
zable case under Chap XIV of the Code is subject to 
and bound by the provision contained ui s. 162(1) of 
the Code. In other tvords, such an officei of the Force 
cairying on incjuiry is prohibited m view of s. 162(2) 
of the Code read trith s 8(2) of the Act, from obtaining 
signature of a witness on the statement recorded by him 
during an inquiry. As held by their Lordships of the 
Pruy Council in the case of Zahiruddm v. Empeior (1) 
the value of the evidence of such witnesses whose signa- 
tures were obtained during inquiry is seriously impair- 
ed as a consequence of contravention of this statutory 
safeguard against the improper practice. It is this 
aspect of the Sessions Judge. 

I respectfully agree with the view expressed by H. C 
P. TripathIj J in the case of Durga Prasad v State (2) 
to the effect that s 162 of the Code of Criminal Pro- 
cedure applies with full force to inquiry proceedings 
held by an officer of Railway Protection Force under 
the aforesaid Act. The evidence of the witnesses 
whose statements were not supplied to the revisionist 
may not for that reason haA'e become inadmissible be- 
cause the previous statements were not put to the wit- 

(1)A.IR. ion PC 75. (2) 1971 AW.R. 176. 
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nc-sses when the\ tlciTOsed the trial but that did not 
iliitinguish the case of Durga Prasad from the instant 
case becau'.e the essential question was whether there y. 
was breach of the mandator) provision contained in ~ 
s. 162(1) of the Code which prohibited the taking of o. p. 

signature of the person whose statement was recorded " ’ I 

during investigation. The question was what was the 
legal consequence of the breach of this provision by the 
rncpiirv Officer and not whether the statements of Ae 
witnesses iccorded -tt the trial weie rendered inadmiss- 
ible. The learned Session.s Judge appears to have con- 
centrated his attention on the question of admissibility 
of the statements of witnesses which was wholly irrele- 
sant. He should instead have tried to determine 
whethei s. 162(1') of the Code was applicable where 
there was a breach of that provision by the Inquiry Offi- 
cer and if so how did it affect the prosecution evidence. 

It is this erroneous approach of the learned Sessions 
fudge which landed him into a UTong conclusion that 
Dinpi P)awd'<i case was not applicable. Durga Pra- 
j«c/’s case (1) was applicable because it was held that s. 

162 of the Code applied to the inquiiv px'oceedings held 
b\ an officer of the Railway Protection Force under the 
Act. This was based on the Privy Council decision in 
Zahtruddin v. Emprroi (2) The Sessions Judge also 
referred to the decision in the case of Hiraial v. State 
(3). In that case Mohammad Hamid Hu.saiNj J. took 
the ' imv that an officer of the Railway Protection Force 
commits no illegality if he obtains the signatures of 
xvitnesses during inquiry and s. 162 of the Code is not 
applicable With profound respects I am unable to 
agree with the view expressed in that case because the 
attention of the learned Judge was not drawn to the 
provision contained in s. 8(2) of the Railway Property 
(Unlawful Possession) Act which made it clear that an 

n't l**?! A IV.R. ITS. 12) A I R 1947 P C. 75. 

(H) 1070 A W R 32 (JoiirnaB 
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officer of the Force may exercise the same powers and 
isBu. Si.\GH be subject to the same provisions as the Officer In- 
swTB charge of a police station while investigating a cogniz- 
37^ able offence. The provision of s. 8(2) of the Act made 
rrhedi.J. it clear than an officer of the Railway Protection Force 
was .subject to the provision contained in s. 162(1) of 
the Code containing a prohibition against the obtaining 
of signatures of witnesses during inquiiy. It is, there- 
fore, clear that s. 162(2) of the Code is applicable to 
inquiries made by an officer of the Railway Protection 
Force in respect of cognizable offences under Chap. 
XIV of the Code in respect of offences punishable under 
the Act. That being so, he cannot obtain signatures 
of the witnesses examined by him during inquiry' an^ if 
he docs so, as in the instant case, he would be guilty of 
breach of the provision contained in s. 162(1) of the 
Code. A sound rule of public policy underlies the 
prohibition against signature of ^ witness contained in 
s. 162(1) of the Code. It is that the witness should not 
feel committed or bound to a paiticular statement 
recorded by an officer of the Railway Protection Force 
during inquiry' on which his signature has been obtain- 
ed and for that reason he should not feel bound to repeat 
that statement at the trial. The obtaining of signatures 
of the witnesses, therefore, w'as likely to have created 
in the mind of the witnesses produced for the prose- 
cution in this .case a sense of commitment to the state- 
ments signed by them This seriously impaired the 
value of the evidence of these witnesses at the trial in 
the words of the Privy Council in the case of Zahiruddin 
(1) and no reliance could, therefore, be safely placed upon 
such evidence. For this reason as well as for the omis- 
sion to supply the revisionist with copies of statements 
of witnesses recorded during inquiry no trust could be 
placed on the evidence which tvas led in for tlie prose- 

(1) A I.R 1017 P.C. 76. 
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ciition in support of the charge against the revi- 
sionist and it is for these reasons that the order of si\(.h 

remand was tvholly improper. The proper order to statb 

pass ^vas to set aside the revisionist’s conviction and sen- ^ p 

tcncc under s. 3 of the -^^ct, Trivedi, j. 

Finally, I cannot help obscivnig that the learned 
Sessions Judge du-posed of all the three ciimmal appeals 
of Indal Singh, Kripa Singh and Ram (iopal, which 
arose out of separate trials by a single [iidgment theieby 
betraving ignorance of the elemental \ pioccdure that 
each criminal appeal should be disposed of by a separate 
judgment. In this the learned Sessions Judge fell 
into the same error which he had commented upon in 
the ojticr of the Magistrate. 

For the leasons stated this revision is entitled to suc- 
tced The revision is accordingly allowed. The order 
passed by the 3rd Temporary Civil and Sessions Judge, 

Lucknow, dated Januar>' 20, 1972 is set aside and the 
conviction and sentence of Indal Singh under s 3 of 
the Railway Piooerty (Unlaivful Possession) Act, 1966 
b% the trial Magistrate are set aside Fie is acquitted 
of the charge 

Revhion allowed. 


APPELLATE CIVIL 


Before Mr. Justice S. Chandra and Mr. Justice 
N. D. Ojha 

PARAS NATH MISRA ... Appeliant — 

V. ' 

U. P. STATE INDUSTRIAL TRIBUNAL 

■AND OTHERS .. ResPONDE^ITS. 

U. P. Indnstrial Disputes Act, 1947, ss- 6-£(2) and 6-£ 

Pendency of bonus dispute— Dismissal of employee without 
approval of Tribunal — Order not invalid — Employee can 
complain to the Tribunal — No time limit for such complaint. 
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197a s. 6-F gives a right to the aggnevecl workman to make a 
p ~ — ^ complaint to Labour Court or Industrial Tribunal if the pro- 

visions of s 6-E have not been complied with and thereb) 
V. achieve the same object which could be achieved on a refer- 

U. P. ence under s. 4-K of the Act Non-compliance of requirement 

State qJ s 0.E the Act only enable the aggrieved workman to 

make a complaint undei s. 6 F of the Act and not of rendcr- 
‘ ing the older of punishment invalid on this ground alone. 

From a perusal of the Act it is apparent that it does not 
pi escribe any peiiod of limitation for making a complaint 
under s. 6-F Even so the complainant is exjiected to approach 
the Tribunal within a reasonable time but simply because the 
complainant is guilty of laches it does not affect the jurisdic- 
tion of the Tribunal to entertain the complaint and condone 
the laches. 

Special Appeal no. 377 of 1964 connected with Spe- 
cial Appeal no 498 of 1964 against the judgment and 
order of D D Seth. J in Writ Petition no 2768 of 
1959 decided on 27th March, 1964 

K. P Aganval, for the Appellant. 

N D OjHA^ J . — These two appeals are directed 
against the judgment of a learned single Judge, dated 
27th March, 1964 in Civil Miscellaneous Writ Petition 
no. 2768 of 1959 Paras Nath Misra is the appellant 
in Special Appeal no. 377 of 1964 whereas Special 
Appeal no. 498 of 1964 has been filed by the U. P. State 
Industrial Tribunal and the State of U. P Paras Nath 
Misra was employed as a Darban in the establishment 
at Allahabad of Amrit Bazar Patrika Private Ltd. The 
State Government referred an industrial dispute in 
regard to bonus between Amrit Bazar Patrika Private 
Ltd herein referred to as the Company and its em- 
ployees on 16th December, 1957. The Industrial Tri- 
bunal, Allahabad gave its award which was published 
on 21st March, 1958. Since it became enforceable on 
the expiry of 30 days of the date of its publication the 
proceedings would be taken to have remained pending 
by virtue of s 6-D of the U. P, Industrial Disputes Act 
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^Act o£ 194 7 1 hereinaiter refen ed to ab ilie Act, horn i07i 
Kith December, 1957 to 20th April, 1958. 

Duiing the pendenu of the afoiesaid duspute the 
company charge-bheeted Paras Nath Misra on 28lh ST«f‘ 
January, 1958 foi disobedience and insolvent behaviour. 

He was suspended with effect fiom 29th Janiiaiv, 1958 

and m puisuance of depaiimental encpiiiy that took I 

place subsequenil) he was dismissed uith efl'eci fioin 
29th January, 1958. This older was communicated to 
Paras Nath Misra vide letter dated 20th Match, 1958 

Paias Nath Misra filed a complaint unuei s. 6-F of 
llie .Act making a giievance of the fact that the oidei ol 
ins dismissal was in tonuavention of the piovision of s. 

(i-E(2) of the Act The case set up b) Paias Nath 
•Misra was that since an industiial dispute was pending 
before the Industrial Tribunal at the time when the 
order of dismissal was passed the said order was illegal 
inasmuch as neither he had been j^aid wages for one 
month nor had an appliaition been made by the com- 
paiiv to the Industiial 'rribunal for approval of the 
action taken bv it as required b\ s 6-E(21 of the Act 

I he claim of Paras Nath Misra was contested bv the 
Company but was allowed by the Tribunal by its order 
dated 24lh August, 1959 whereby the order of dismissal 
of Paras Nath Misra was held to be null and Void and 
he was directed to be reinstated with benefits of conti- 
nuity of seivicc The company was also directed to 
pay to Paras Nath Misra half of the wages and allow- 
ances that he would have earned for the period he had 
remained out of employment. Aggrieved, the company 
filed the aforesaid writ petition in this Court, The 
learned single Judge came to the conclusion that non- 
compliance of the provisions of s. 6-E(2) of the Act was 
a mere technicality in the instant case and tire Tribu- 
nal was wTong in setting aside the order of dismissal on 
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ihii ground He licld that after the Tiibunal hae 
found tliat Uic provisions of s. 6-E(2) had been violated 
' decided the dispute between the 

panics on merits. He, hoiv'ever, did not refer back the 
mattei to the Tribunal on the ground that Paras Nath 
Misia was guilty of latches in making the complaint 
under s 6-F of the Act and the Tribunal was in eiroi 
in eutei taming it On this finding the learned single 
Judge allowed the writ petition and quashed the atvard 
of the Tiibunal by his order dated 27Lh March, 19C1. 
Hence these two appeals 


V 

U. P. 

i>T\TL 

Industkim. 

1 RILUNAL 

N\D 
Ojha, J 


Two contentions tveie raised on behali of the appel- 
lant. — (I) that no limitation had been piot'ided foi m 
the Act loi making an application under s 6-F of the 
Act and it being ivithin the discietioii of the Tiibunal 
to cnteitam an application even though it ivas belated 
and the Tiibunal in the instant case having enlei tamed 
the complaint the learned single Judge committed an 
cnoi in interfciing with that discretion, and (2) that 
once it was established that the provisions of s. G-E(2) 
of the Act had been violated, no further enquiry' was 
called for and the order of dismissal of Paras Natli 
Misra had rightly been set aside by tire Tribunal 

We aie in agieement with the submissions made by 
the leai'ned counsel for tlie appellant on the first point. 
From a peitisal of die Act it is apparent diat it does 
not prescribe any period of limitation for making a 
complaint under s. 6-F. Even so the complainant is 
expected to approach the Tribunal within a reasonable 
time but simply because the complainant is guilty of 
latches it does not affect the jurisdiction of the Tribu- 
nal to entertain the complaint and condone die latches. 
In the instant case the Tribunal having entertained 
the complaint it would be deemed to have condoned 
the latches and in a matter like this irhidi was essen- 
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luily one of dibcretion, ihe order of the Tribunal did 
not deberve to be set aside by this Court in the exercise 
of Its equitable jurisdiction under Art. 226 of the 
Constitution unless the order of the Tribunal was arbi- 
tral) In Calcutta Corporation v. Mulchand (1) the 
bupreme Court held as follows: 

“ It is a well-settled principle that when the 
Legislature entrusts to an authority the power to 
pass an order in its discretion, an order passed by 
that authonty in exercise of that discretion is, in 
genetal, not liable to be inteifered with by an 
appellate court, unless it can be shown to have 
been based on some mistake of fact or misappre- 
hension of the principles applicable thereto. " 

A«gpM? Cotporation v. Nagpui Handloom Cloth 
Maiket Co. (2) was a case m which a writ petition had 
been entertained by the High Court even though the 
petitioner was guilty of latches. It was urged before 
the Supreme Court that the ground upon which the 
High Court condoned the latches was inadequate. This 
argument was repelled by the following observations; 

“ This gi-ound may appear to us inadequate, but 
the High Court has exercised its discretion in 
holding that the petition notwithstanding the 
delay should be entertained and we are unable in 
a matter essentially of discretion to set aside the 
judgment of the High Court on this ground alone, 

* • • m m 

In this view of the matter we are of tire opinion that 
the finding of the learned single Judge whereby he 
interfered with the discretion of the Tribunal in enter- 
taining the complaint under s. 6-F of the Act notwith- 
stan ing the fact that it was made with considerable 
uelay, cannot be upheld. 

(1) A.I.R. 1056 S.C 110. 
i3 AO 
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Tribunal 
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Ojha, J 


(2) A.I R 1963 S C. 1102. 
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1072 In legiird to ajipieciate llie submissions made by 
PAR 48 Naki the learned counsel for the appellant on the second 
point It is necessary to consider the relevant provisions 
staib' ® 6-E(l) and s 6-E(2) of the Act which runs as 

Industrial follows : 

Tribunal 

6-E(l) During the pendency of any conciliation 
ojha.j proceedings before a Conciliation Officer or a 

Board or of any proceeding before a Labour Court 
or Tiibunal in respect of an industrial dispute, 
no employer shall — 

(a) in regard to any matter connected with 
the dispute, alter to the prejudice of the work- 
men concerned in such dispute, the condi- 
tions of service applicable to them immedia- 
tely before the commencement of such pro- 
ceeding, or 

(b) for any misconduct connected with the 
dispute, discharge or punish, whedier by dis- 
missal or otherwise, any workman concerned 
in such dispute, ’save with the express per- 
mission in writing of the authority before 
which the proceeding is pending. 

(2) During the pendency of any such proceed- 
ing in respect of an industrial dispute, the em- 
ployer may, in accordance with the Standing Orders 
applicable to a workman concerned in such dis- 
pute — 

(a) alter, in regard to any matter not con- 
nected with the dispute, the conditions of ser- 
vice applicable to that workman immediately 
before the commencement of such proceeding, 
or 

(b) for any misconduct not connected widi 
the dispute, discharge or punish whether by 
dismissal or otherwise, that workman : 
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Provided that no such workman shall be dis- 
charged or dismissed, unless he has been paid 
wages for one month and an application has 
been made by the employer to the authority 
before which the proceeding is pending for ap- 
proA'al of the action taken by the employer. 

(3) . . . . 

(4) ... . 

(B) .... 

If was conceded by the learned counsel for the appel- 
lant that the order of dismissal of Paras Nath Misra was 
passed for misconduct not connected with the dispute 
which was pending before the Tribunal between 16th 
December, 1957 and 20th April, 1958 and, therefore, it is 
sub-cl (2) and not sub-cl. (1) of s. 6-E which is relevant for 
our consideration. Learned counsel laid emphasis on the 
proviso to sub-cl. (2) and contended that the require- 
ments of the said proviso were mandatory and inasmuch 
as Paras Nath Misra had neither been paid wages for 
one month nor had an apnlication been made by the 
company to the Industrial Tribunal for approval of the 
action taken by it the order of dismissal was liable to be 
set aside on this ground alone and it having not been 
disputed that none of the two conditions contained in 
the aforesaid pro^nso were fulfilled the Tribunal was 
justified in nriving the award as it did It was tirged 
that after ha\dng found that the conditions of the afore- 
said provi.so had not been fulfilled it was not necessary for 
the Tribunal to have entered into the merits of the order 
of dismissal and the learned single Tudn-e erred in nuash- 
ing the aiv’ard of the Tribunal bv taking a contrnri' view 

Learned counsel for the apnellant relied unon cer- 
tain obsen'ations made in the case of Knhnrti ('P H 
Ah Tidvicf’, Cfflriifta but in our opinion this rase has 
no bearing upon the question which falls for our con si- 

T nbniiT T T P70 
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107^ deration. Reliance was next placed and with consider- 
p\RAs NiTH able emphasis, upon the following observations made in 
Strazv Board Manufacturing Go. v. Govind (1), in regard 
siiira interpretation of the proviso to s. 33(2)(&) of the 

Industrial Industrial Disputes Act, 1947 (Act XIV of 1947) which 
is in pail materia with s. 6-E(2) of the Act : 

N D. 


“As we lead the proviso, we are of opinion that 
it contemplates the three things mentioned therein, 
namely, (i) dismissal or discharge, (ii) payment of 
wages, and (th) making of an application for appro- 
val, to be simultaneous and to be part of the same 
transaction, so that the employer when he takes 
action under s. 33(2) by dismissing or discharging 
the employee, should immediately pay him or offer 
to pay him wages for one month and also make an 
application to the Tribunal for approval at the 
important time.” 


We are however unable to accept the aforesaid sub- 
mission. The relevant provisions of sub-ss (1) and ^2) 
of s 33 of the Industrial Disputes Act, 1947 (Act XIV 
of 1947) (hereinafter referred to as the Central Act) after 
its amendment by Act XXXVI of 1 956 are identical with 
sub-ss (1) and (2) of s 6-E of the Act and need not be 
reproduced S. 33 of the Central Act before it was 
amended by Act XXXVT of 1956 was as. follows : 


33 During the pendency of any conciliation 
proceedings or proceedings before a Tribunal in res- 
pect of any industrial dispute, no employer shall — 

(a) alter, to the prejudice of the workmen 
concerned in such dispute, the conditions of 
service applicable to them immediatelv before 
the commencement of such proceedings; or 

n) A I R 1983 S C 1600, 
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(h) discharge or punish, whether by dismis- 197 a 

sal or otherwise, any workman concerned m paras Nath 

such dispute, save with the express permission 

in writing of the Conciliation Officer, Board or u. p 
_ „ ° , , State 

Tribunal, as the case may be. industwai 

TRIBUNAIi 

In Automobile Pwducts of India v. Ruknaji Bala (1) 
their Lordships of the Supreme Court while interpreting Ojha, j. 
s. 22 of the Industrial Disputes (Appellate Tribunal) 

Act, 1950 which is in {mii materia with s. 33 of the Cen- 
tral Act quoted above held that before setting aside an 
order of dismissal for non-compliance of the provisions 
of s. 22 it was incumbent upon the authority to whom a 
complaint has been made in this behalf to decide the 
merits of the case also after it had found that the provi- 
sions of s. 22 had not been complied with. 

The aforesaid case was relied upon in E Coal Co v. 

Algu Singh (2) wherein it was observed ; 

“In an enquiry held under s 23, two questions 
fall to be considered: Is the fact of contravention 
bv the employer of the provisions of s. 22 proved ? 

If yes, is the order passed by the employer against 
the employee justified on the merits? If both these 
questions are answered in favour of the employee 
the Appellate Tribunal would no doubt be entitled 
to pass an appropriate order in favour of the emplo- 
yee. If the first point is answered in favour of the 
employee, but on the second point the finding is 
that, on the merits, the order passed by the em- 
ployer against the employee is justified, then the 
prejudice of s. 22 proved against the employer may 
ordinarily be regarded as a technical breach and it 
may not, unless there are compelling facts in favour 
of the employee, justify any substantial order of 
compensation in favour of the employee. It is un- 

ni .AIR 1955 S.C. 358. (3) A I,R. 1959 S C. 761, 
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necessary to add that, if the first issue is answered 
against the employee, nothing further can be done 
under s. 23.” 


V. 

U. P. 

State 


Punjab National Bank v. A. 1. P. N. B. E. Federation 
Industriai. (I) was a case under s 33 of the Industrial Disputes Act 
and while interpreting its cope Mr. Justice Gajendra- 
Qiha^j- speaking for the Court held: 


“Thus there can be no doubt that in an enquiry 
under s. 33-A the employee would not succeed in 
obtaining an order of reinstatement merely by prov- 
ing contravention of s 33 by the employer. If such 
contravention is proved it would still be open to the 
employer to justify the impugned dismissal on the 
merits. That is a part of the dispute which the 
Tribunal has to consider because the complaint made 
by the employer is treated aS an industrial dispute 
and all the relevant aspects of the said dispute fall 
be considered under s 33-A Therefore we cannot 
accede to the argument that the enquiry under s. 
33-A is confined only to the determination of the 
question as to whether the alleged contravention by 
the employer of the provisions of s 33 has been 
proved or not” 


In view of the law laid down by the Supreme Court 
there is no manner of doubt that once the Tribunal had 
come to the conclusion that the company had failed to 
comply with the requirement of s. 6-E(2) of the Act it was 
incumbent upon it to have proceeded to decide the dis- 
pute on merits and its finding to the contrary suffers 
from a manifest error of law- 


The learned counsel for the appellant, however, 
argued diat the provisions of s. 33 of the Central Act as 
they stood before the said Act was amended by Act 
XXXVI of 1956 and as they stand thereafter are mate- 

<1) AIR. I960 S.C. 160. 



ALLVHAUAD SERIES 


337 


2 ALL.] 


iiall) clilleieiit and the aforesaid cases being undei die 
unamended s 3J will not apply to the amended section 
whicli is in /«nz maleua with s. 6-E of the Act as brought 
on the statute book b) the U. P- Industrial Disputes 
(Amendment and Miscellaneous Provisions) Act, 1956 
(U. P. .Act I of 1957). We aie unable to accept this 
digument. From a perusal of the relevant j^tovisions 
before and after the amendment in the Central Act it 
would appear that the conditions imposed upon the em- 
ployer, b) the said section at both the stages were manda- 
tory Before it w'as amended the employer could not pass 
an Older of dismissal dining the pendency of any conci- 
liation proceedings or pioccedings before a Tribunal in 
1 aspect of any industrial dispute without the express per- 
mission in writing of the Conciliation Officei, Board or 
the Tribunal as the case may be. The section as it then 
stood did not make any distinction between misconduct 
connected wdth the dispute and misconduct not connect- 
ed with the dispute. 


Aftei It was amended by Act XXXVI of 1956, sub- 
cl. (1) provided for those cases in which the misconduct 
for which the employee had been dismissed was connect- 
ed with the dispute pending at the time when the order 
of dismissal was passed and sub-cl. (2) provided for a 
misconduct not connected with the dispute. Under sub- 
cl. (1) an order of dismissal could not be passed save with 
die express permission in writing of the authority before 
which the proceeding was pending and under the proviso 
to sub-cl. (2)(5) no such order of dismissal could be 
passed unless the employee had been paid wages for one 
month and an application had been made by the em- 
ployer to the authority before which the proceeding was 
pending for approval of the action taken by the employei'. 
The lequirements of both tlrese sub-cls, (1) and (2) are on 
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197S the face of it mandatoiy and there seems to be no justi- 
paras nati fication for holding that the law laid down by the Supreme 
UibK\ Court in the cases referred to above will apply only 
to cases falling under sub-cl. (1) and not under sub-d. 
Inbustrui. (2) of s 33 of the Central Act. 

All India Corporation v. V. A. Rebello (1) was a case 

ojiia! j. where the services of V. A. Rebello had been terminated 
by the Air India Corporation and V. A. Rebello had 
filed a coniplaint under s. 33-A of the Central Act. The 
Tribunal found, the order of termination had been 
passed in violation of the provisions of s 33. Before 
the Supreme Court one of the questions for considera- 
tion was whether the order of termination amounted 
to dismissal and if it did amount to dismissal whether the 
requirements of s 33 had been fulfilled. Considering 
die scope of sub-ss (1) and (2) of s. 33 in that context 
their Lordships of the Supreme Court made the follow- 
ing observation: 

"It IS not necessary for us to decide whether 
the present case is governed by sub-s (1) or sub-s 
(2) because the relevant clause in both the sub- 
sections is couched in similar language and we do 
not find any difference in the essential scope 
and purpose of these two sub-sections as far as the 
controversy before us is concerned.” 

Learned counsel for the appellant then relied upon 
the case of Senior Superintendent, R. M. S. v. K. V. 
Gopinaih (2) wherein their Lordships of the Sup- 
reme Court while interpreting the provisions of r. 5 of 
Central Services (Temporary Services) Rules, 1965 
observed that the requirement about payment of one 
month’s salary in the said rule was mandatory and its 
non-compliance would render the order of termination 
of a temporary Government servant invalid. 

(1) A.I.R. 1973 S.C. 1848. (3) (1973) 1 L.L.J. 486. 
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We are, however, of the opinon that the observations 
made in the said case will not apply to the fects of the 
instant case where we are concerned with the interpre- 
tation of s. 6-E (2) of the Act which is in pari materia 
with s, 33 of the Central Act. In our opinion the require- 
ments of the relevant proviso are conditions precedent 
to the maintainability of a complaint under s 6-F of 
the Act. Normally a dispute is to be referred to a Labour 
Court or Tribunal by the State Government under s. 
4-K of the Act S. 6-F gives a right even to the aggrieved 
workmen to make a complaint to a Labour Court or In- 
dustrial Tribunal if the provisions of s. 6-F have not been 
complied with and thereby achieve the same object which 
could be achieved on a reference made under s. 4-K of 
the Act. We are, therefore, of the opinion that non-comp- 
liance of the requirements of s. 6-E of the Act have the 
effect of only enabling the aggrieved workmen to make 
a complaint under s. 6-F of the Act and not of rendering 
the order of puni«’hmfnt invalid on this ground alone. 

We, therefore, allow the appeals set aside the order 
of the learned single Judge and quash the award of the 
Industrial Tribunal dated 24th Tugust, 1959. We fur- 
ther direct the Industrial Tribunal to decide the ques- 
tion whether the order of dismissal passed by the com- 
pany against Paras Natli Misra is justified on the merits 
and thereafter to pass appropriate orders. The appel- 
lant in Special Appeal No. 377 of 1964 would be entitl- 
ed to his costs but there will be no order as to costs in 
Special Appeal No. 498 of 1964. 

Appeals allowed. 


1972 

Paras Nath 
Misra 

V. 

U.P. 

State 

Industrial 
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N.D. 
Ojha, J. 
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CRIMINAL REVISION 


Before Mi. Justice K. C. Puri* 
BASHIR AHMAD Applicant, 


V. 


STATE AND ANOTHER ... OPPOSITE-PARTIES. 

U. P. Municipalities Act, 1916. s 298, List I, Part A, cl. (h) 
(viii) — Word “Sanitation", — Meaning and scope of — Bye-law 
requmng to leave four feet open space between a building 
and a road — Power of Municipality to make. 

Sanitation is a very wide word It is not confined to the 
interior of the building Sanitation contemplates the surround- 
ings of the building as well. The provision of having an open 
space left by the side of the building in between the building and 
the lane or road may be necessary for the upl^pep of the sanita- 
tion of the building concerned As such, the power to frame 
a bye-law requiring to leave an open space as stared above, could 
be exercised by the Municipal Boaid under sub-cl (viii) of d. 
(A) of List I (Part A) referred to^in sub-s. (2) of s. 298 of the Act. 
The bye-law could very well have been framed in exercise of 
the power contained in sub-s. (1) of s. 298 of the Act 

Criminal Revision No. 243 of 1969 against the order 
dated 31st July, 1969 passed hy D. N. Khanna Assistant 
Sessions Judge, Faizabad, dismissing the Criminal Ap- 
peal No. 120 of 1969. 

S. L. Verma, for the Appellant. 

Jagdish Kumar, for the Opposite-parties. 

K. C. Puri, J. : — ^This revision petition has been filed 
by Bashir Ahmad Khan against an order dated 31st 
July, 1969 passed by the Assistant Sessions Judge, Fair* 
abad dismissing the appeal preferred by the petitioner 
against- the judgment and order dated 16th September, 
1968 -passed by an Extra Magistrate, Faizabad , convict- 
ing the petitioner under s. 1 85 of the U. P. Municipalities 
Act and sentencing him to a -fine -of Rs. -55 for. the same. 

On the report of the Sub-Overseer of the Nagar 
Palika, Faizabad, the peftdoner was prosecuted for hav- 
*WljiIe ritdoj at Lucknow* 
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ing constructed a house of khaprail in Sahebganj, Faiz- iswt 
abad without leaving a chabutm of 4 feet and without 
obtaining a building certificate tor efteciing the said 
construction. siatb 

The petitioner pleaded that no new construction had k. c. Purf, 
been made by him and as such he tvas not required to ob- 
tain any sanction for ettecting the same With regard 
to the petitioner not having left a chab utra of 4 feet the 
petitioner asserted that the very' provision under which he 
was required to leave a chabutia of four feet was beyond 
the power of the municipality concerned and, therefore, 
even if the petitioner did not abide by the said provi- 
sion, he did not commit any offence. 

I have heard the learned counsel for the parties. 

The first contention advanced by the learned counsel 
for the petitioner is that the prosecution has failed to 
estabhsh that the liouse in question is situated within 
the “wartman vikasit kihetra” as defined in bye-law 
no. 1, cl. 46 of the bye-laws made under the Municipali- 
ties Act. The said bye-law reads as under : 

“ 'Wartman vikasit kshetra’ se arth us kshetra se 
hai JO municipal seema ke andar ho aur jiska ek 
bara bhag aivas ewam vyapar ke hye vikasit ho 
chuka ho tatha sadak, jal, sewer aur bijb adi ki 
samasta suvidhayen uplabdha ho.” 

The learned Assistant Sessions Judge, who dismissed the 
appeal, assessed the evidence led by the prosecution 
thoroughly and on relying on the statements of the Sub- 
Overseer who had submitted report for me prosecution 
of the petitioner found that the construction in question 
is situated in a locality which comes within the purview 
of the said definition. I have no reason to disagree -with 
the said finding of fact. It is urged by the learned coun- 
sel for the petitioner that the said definition contem- 
plates that road, waier, sewer and electricity, etc. should 
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1973 be available in the area in question and it is then and 
bZhui then alone that such an area would fall within the said 
definition. Stress is laid by the learned counsel for the 
petitioner on the non-existence of a sewer in the said lo- 
c. Purf, cality. It is not disputed that roads, water and electricity, 
etc, are available in the locality in which the construction 
in question exists, but it is urged that sewer is wanting 
in that locality. No question has been put to the Sub- 
Overseer to elicit our of him as to whether sewer does or 
does not exist in the said locality. Even assuming 
that sewer is non-existent in the said locality so far but the 
other multiple amenities are available in the said locality, 
the area in question would be deemed to be duly deve- 
loped and would tome within the bye-law in question. 
The very word "adr shows that the amenities which have 
been enumerated in the said bye-law are only illustrative 
and not exhaustive and it one of the enumerated ameni- 
ties is non-existent presentiy and other multiple amenities 
are available there and residential buildings as well as 
commercial buildings are in existence in the area in ques- 
tion, then such an area would come within the ambit of 
"wartman vikasit kihetra". In these circumstances the 
said contention fails. 

It is nect contended by the learned counsel for the peti- 
tioner that the bye-hw no. 16(Jha) of the bye-laws of the 
Muridpal Board of I'aizabad is beyond the power of the 
said Municipal Board and as such cannot be enforced. 
The said by-law reads as under : 

“Wartman vikasit kshetra — upar di gayi talika 
kewal adhivikasit kshetron men lagu hogt. Wartman 
vikasit kshetron men bhawan yadi kisi bhi chaurai 
ke margj sadak ya gait par sthit hai to uska kinaare 
yadi sampuma grabhag men kam se kam 4 feet 
chauri jagah khuli jagah khuli roop men chhori 
fayegij yadi bhawan ka pravesh marg sadak ya awas 
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kshetra men vikastt park ya khult jagah ke samne aur 
gali ke kinare ho to khule roop men chhoti jane wall 
jagah 5 feet hogi aur is jagah par chahardiwan, cha- 
hutra ya bahar kt or khulne wale chhajje, jinki reling 
3 feet hogi, se adhik na ho, ko chhorkar kisi prakar 
ka bhi nirman na hoga. Kintu sath hi yadi nirman 
ya punarnirman ke samaya makan ke samne wait 
loartman sadak kt chaurai \2feet se kam hat to makan 
ko peechhe hatakar banana hoga taki sadak 12 feet 
chanri ho jaya aur uske baad yaiha apekshit aage ,ki 
or jagah chor dt jaya/* 


I9li 

Bmhik 

Ahmab 

V, 

Statb 


K. C. Puri, 

j. 


Il is provided in the siid bye-law that when a building is 
to be constructed on a road or a lane, then at least 4 feet 
wide open space shall be left between the building and 
the road. It is not disputed that an open space as con- 
templated by the said bye-law has not been left by the 
petitioner in between the building in question and the 
road. It is urged by the learned counsel for the petition- 
er that s. 298 of the U. P. Municipalities Act provides 
power for making bye-laws for any municipality and List 
I referred to in sub-s (2) of s. 298 contains the matters 
regard to which the municipality concerned is empowered 
to frame bye-laws. It is further pointed that in sub-cl. 
(viii) of cl. (A) of Part A of List I it is provided that "any 
other matter affecting the ventilation or sanitation of the 
building” and as such the municipality is empowered to 
make bye-laws in conection with the erection, re-erection 
or alteration of a building only with regard to a matter 
or matters which affect the ventilation or sanitation of the 
building and that the provision concerning the leaving 
of an open space in between the building and the road or 
lane is not a matter of the aforesaid nature. It is con- 
tended by the learned counsel for the petitioner that the 
word "sanitation” cannot be extended to mean that an 
open space as observed earlier is to be left because the_ 
open space would in no way improve the sanitation of 
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the iaid building. Sanitation is a veiy wide word. It is 
Bmhir not confined wholly to the interior of the building. Sani- 
tation contemplates the surroundings of the building as 
well. Therefore, the provision of having an open space 
K c Puri, left by the iiiie 01 the building in between the building 
^ and the lane or road may also be necessary for the upkeep 
oi the sanitation of the building concerned. Thus the 
said sub-clause cannot be said to be beyond the power of 
the municipal board concerned. It may also be noted 
here that in sub-s. (1) of s 298 it is laid down that “a 

board by special resolution shall make byelaws 

applicable to the whole or any part of the municipality 
consistent with this Act and with any rule for the purpose 
of promoting or maintaining the health, safety and con- 
venience of the inhabitant of the municipality and for the 
furtherance of municipal administration under this Act.” 
This sub-section gives general power for making bye-laws 
to a municipal board and herein wide powers have been 
given for making bye-laws for the purpose of promoting 
or maintaining the health, safety and convenience of the 
inhabitant. The word "inhabitant” does not exclude the 
inhabitants of the building in question. Bye-law 1 6(Jha) 
referred to above, could verj' well be framed in exercise 
of the power provided in sub-s. (1) of s. 298 as well. It 
is urged by the learned counsel for the petitioner that it is 
only under sub-s. (2) of s 298 that the bye-law in question 
has been framed and, therefore, it would be wrong to hold 
that the said bye-law has been framed in exercise of the 
power provided in sub-s. (1) of s. 298 as well. In sub-s. 
(2) of the said section it is specifically provided that "with- 
out prejudice to the generality of the power conferred by 
sub-s. (1), the board of a municipality, wherever situated 
may in the exercise of the said power, make any bye-law 
described in List I . . anj the board of a municipality, 
wholly, or in part, situated in hilly tract may further 
•make, in the exercise of the said power, any bye-law des- 
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cribed in List IL . So the power which is provid- 
ed in sub-s. (2) is in addition to the power given to a 
municipal board for making bye-laws under sub-s. (1) of 
s. 298. As observed earlier, the power provided in sub- 
s. (1) is to be exercised by the board ior promoting or 
maintaining the health, safety and convenience of the 
inhabitants of the municipality. Bye-law 16 (Jha) could 
veiy w'ell have been framed in exercise of the power con- 
tained in sub-s. (1) as well, and yet it has been held above 
that even in exercise of the power contained in sub-s. (2) 
of s. 298 the said bye-law, i.e. 16 (Jha) could be framed 
as the word “sanitation” in sub-cl. (viii) of cl (h) referred 
above includes the leaving of an open space in between 
a building and a road, inasmuch as the sanitary condi- 
tions of the building would be benefited by the leaving 
of an open space in between the building and the road. 
Thus looking from either angle the bye-law 16 (Jha) has 
been made in the due exercise of the power vested in the 
board concerned. 

Another contention advanced by the learned coun- 
sel for the petitioner is that no new construction had been 
made and consequently there was no necessity to obtain 
sanction of the municipal board for effecting the same 
The courts below have concurred that the construction 
in question was a new construction. That being so, 
sanction of the board for effecting the same was required 
and since the petitioner has not obtained the same, 
though it is on the record that he had applied for it, 
consequently he was guilty of making the construction 
.without obtaining requisite sanction. He has conse- 
qucndy been rightly penalised for, firstly, not leaving 
the requisite open space and, secondly, for not obtain- 
ing a building certificate for making the construction. 

It may be mentioned hcreJhat the learned counsel for 
the petitioner, inter alia, urged that the Municipal 
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Board, Faizabad itself passed a resolution that their coun- 
Ai^ sel had given them the opinion that bye-law 16(Jha) was 
Statb within the power of the municipal board and, there- 

' fore, all the cases which were then pending might be 
compounded. The learned counsel for the opposite- 
parties does not admit that the Board had any where held 
that the said bye-law was beyond the power of the muni- 
cipal board and it is further urged by him that even if 
such a resolution had been passed the same would not 
take the said bye-law off the statute book and that the 
counsel for the petitioner has not pointed out that the 
Government at any time revoked the said bye-law. 
Since there is nothing before me to hold that the said 
bye-law has been taken off the Statute book, the said 
resolution, even if it be there, only laid down that the 
cases which were pending might be compounded and I 
am consequently not in a position to hold that the said 
bye-law has since been withdrawn. It is always open to 
the petitioner to approach the municipal board concerned 
to compound the offence. 

Pursuant to the above discussion, the petition is dis- 
missed. The stay order is vacated. 


Criminal revision dismissed. 
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APPELLATE CIVIL 


Befoie Mr. Justice S. Chnndra and Alt Justice N. D. 

Oiha 

July , 18 

KAMAL AHMAiD and another ... Appellants. 


V . 

DEPUTY DIRECTOR, CONSOLI- 
DATION and others ... Respondents. 

(I. P. Consolidation of Holdings Act, 1953,— S. 12 of the Act 
is not affected by r. 9 of O. X.XJI, C. P. C. 

An objection under s. 12 of the U. P. Consolidation of Hold- 
ngs Act not being a suit is not affected by O. XXII, r 9, 
2 . P . C. and an objection under s. 12 is consequently not 
)aired. 

U P. Zammdari Abolition and Land Reforms Act, 1950, s. 
SO-A — The word "retain" m Expl 1 to s. 2S0-A — Person 
victed from the land after iOth June, 1948, has the right to 
estoration of possession. 

The phrase “retain possession” obviously can apply only in 
situation where the person was in fact in possession; but if 
e for some reason was not in possession, tie was entitled to sue 
Jr restoration of possession under s. 232. In the context of 
le main section, the first explanation would carry some sens? 
nly if Che word “retain” was read as “take” or “regain” and 
) read the claim for restoration of possession would be main- 
linable. 

Special Appeal No. 21 of 1965 from the judgment 
id decree dated 8th December, 1964 of G. C. Mathur, 
ill Civil Miscellaneous Writ no. 1617 of 1959. 

Sachidtt Nand Sahai, for the Appellants. 

V. B. L Snvastava, for the Respondents. 

S. Chandra, J. : — ^The question was rvhether. the res- 
mdents nos. Band 4 became adhivasis by virtue of 

AD 
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their being recorded as occupants in the revenue papen 
of 1356 F. The Settlement Ofi&cer, Consolidation 
am^u> question in favour of the respondents and upheld 

D»i-n their claim. The finding was affirmed in revision. Ag- 
grie\ed, the appellants instituted a. writ petition in this 
court, which, however, failed. Hence, the present ap- 

s Cha^. peal. 

Mr. Sachchidanand Sahaij learned counsel for the appel- 
lants, has raised the following submissions in support of 
the appeal : 

(i) The objection under s. 12 of the U.P. Conso- 
lidation of Holdings Act was barred by O. XXII, 
r. 9, C. P. C. 

(ii) The finding given in the earlier suit that the 
entr) of 1356 F. was fictitious operated as res judi- 
cata. 

(iii) The entry of 1356 F. must, in law, be deem- 
ed to have been corrected within meaning of Expls. 
2 and 3 to s. 230-A of the U.P. Zamindari Abolition 
and Land Reforms Act. 

(iv) In view of the first explanation to s. 230-A, 
the respondents had no right to restoration of pos- 
session, and so, their objection was not maintain- 
able. 

In order to appreciate these submissions, the material 
and relevant facts may be mentioned. 

The appellants were the tenants of the plots in dispute 
and on 2nd, June, 1960, instituted a suit for ejectment of 
the respondents under s. 180 of the U.P. Tenancy Act 
The suit w'as decreed on 29th November, 1952, and the 
decree was affirmed in appeal. On 20th June, 1953, the 
appellants were restored to possession after ejectment of 
the respondents. The appellate decree was affirmed hy 
the Boaid of K^vciuic. 
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Thereafter the respondents made an application un- 
der s. 232 of the Zamindan Abolition Act for restoration 
of possession on the ground 'that they had become adht- 
vasts. This application, was, however, declared to have 
abated on 6th July, 1956. Subsequently, the respon- 
dents instituted a second application under s. 232. This 
was allowed. The appellants filed an appeal against 
that order. During the pendency of the appeal, pro- 
ceedings under the Consolidation of Holdings Act com- 
menced in the village with the result that the healing 
of the appeal was stayed. 

The respondents filed au objection under s. 12, Con- 
solidation of Holdings Act, claiming adhivasi rights on 
the ground that they were recorded occupants in 1366 F. 

O. XXII, r. 9, C. P, C. provides that where a suit 
abates or is dismissed under this Order, no fresh suit shall 
be brought on the same cause of action. This provision 
bais a second suit on the same cause of action Firstly, 
the claim or objection under tlie Consolidation of Hold- 
ings Act is not a suit within meaning of O. XXII, r. 9, 
C. P. C. In the second place, r. 9 does not, expressly or 
by an implication, destroy or extinguish the cause of 
action itself. It only bars the remedy of a suit on the 
same cause of action. We are not inclined to read r. 9 
as having the effect of extinguishing the cause of action 
S. 28 of the Limitation .4.ct, 1908, specificall" provides 
for the extinguishment of the cause of action, when a 
suit for possession becomes barred by time There is 
no similar provision in r, 9. In our opinion, the abate- 
ment did not destroy the cause of action and it coultl be 
aiuiled of, if the law provided some remedy other than 
a suit to the respondents to ventilate their rights. An 
objection under s. 12 “was. not a suit. See Bombay Dye- 
ing and Manufacturing Co. v. State of Bombay (1). We 
find no merits in this submission. 

(1) AIR. 1958 S.C. 838, para 14. 
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In tlie alternative. Mi. Sahai urged that the second 
— -- suit under s. 232 filed on 31st August, 1957 was not com- 
aium petcnt, because it was barred by O. XXII, r. 9, C.P.C. 
Ufpitv Zamindari Abolition Act prescribes a period 

iiiRFcioR. of limitation of 30 months from the appointed date, 
IKTIOV which for the land in dispute was 1st April, 1955. A 
1 . Uiahdra. f^r possession under s. 232 became ban-ed by time 
1- on Isi October, 1957. Thereafter, in view of s. 28, 
Limitation Act, the right of the respondents extinguish- 
ed. The point has no substance. Mr. Sa^iai informed 
us that the notification under s. 4 of the Consolidation 
of Holdings Act was published on 18th November, 1955. 
It is settled that after the publication of such a notifica- 
tion, no suit or application could be entertained by any 
d\il or revenue court regarding the determination of 
rights which could be done under the Consolidation of 
Holdings Act, vide s. 49 thereof. The notification issued 
in November 1955 was well within thirty months of the 
appointed day namely, 1st April, 1955. The respond- 
ents rights did not extinguish. The objection under 
s. 12 was maintainable. 


'Fhe second submission is equally without merit. 
There was no finding in die suit filed under s. 180 of 
the Tenanc)' Act that the entiy of 1356 F. was fictitious. 
The courts made an obsenation that the entry of 1356 F. 
had not been filed There is nothing in those judg- 
ments to indicate that the 1 356 F. entry was held ficti- 
tious. 


It was then uiged diat the ileciee for ejectment undei 
s. 180 should be deemed to lequire coirection of the 
entiy- of 1356 F. within meaning of Expl. 3 to s. 
230-A of the Zamindari Abolition Act. Under this 
explanation the entry should be deemed to have been 
coiTccted before die date of vesting, if an order or decree 
of a competent court requiring correction had been made 
before the said date and had become final. In the pre* 
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.sent case, the ejectment suit was hied on 2 nd June. 1950, lo^ 
long after the expiry of the >ear of 1356 R The suit ^ 3 ;;^ 
ivas decreed for ejectment. Obviously, the plaintifls ahmad 
complaint was that the respondents were in unauthorised Di^im 
occupation of the plots. There is nothing in the judg- 
meat or decree requiring the con'ection of the entry of 
1356 F. The decree only granted a relief of possession to s. Chandra, 
the appellants. The appellants obtained possession on 
20 th June, 1953 by the dispossession of the respondents. 

A decree for ejectment passed in suit, filed after the 
expiry of 1356 F. is not a decree requiring correction of 
the entry of 1356 F. within meaning of the third expla- 
nation. 

Learned counsel for the appellants placed reliance on 
a Full Bench decision of this Court in Awluka Prasad v. 

Kamla Pmsa(l(\). The case is distinguishable on facts. 

In that case, a compromise decree stating that possession 
had been transferred was passed prior to 1356 F. Such 
a decree ivas held within the purview of the third ex- 
planation Here the proceedings |or ejectment were 
instituted after 1356 F had gone by. The respondents 
achnittedly remained in possession throughout 1356 F. 

The next jioint urged ivas that the Zamindari Aboli- 
tion Act wa.s by a notification dated 31st McPch, 1955, ap. 
plied to the land in dispute (which was a Govermneni 
c-state) with effect fi'om 1st April, 1955. The notifica- 
tion applied the Act with certain modifications. S 
230-A was added to the Act in substitution for s. 20 . 

Under its cl. (5) the person who was recorded as an 
ocaipant in 1356 F. was entitled to take or retain 
possession as an adhwasL The first explanation to s. 

230-A states: 

“Where a person referred to in cl. (b) was evicted 
from the land after 30th June, 1918, he shall, not- 
withstanding anytliing in any order or dea'ce, be 
deemed to be a person entitled to retain possession 
of the land.” 

(1) A I.R. 1971 AH. m. 






Learned inuiisd uiged diaL in \iew of tl'is explanation, 
the lespondents having been evicted from the land after 

30th June, 1948, were only entitled to retain possession. 

ah^ They were not entitled to sue for restoiation of posses- 
Dsrlm Hence, there claim for possession was maintain- 

niRBOKm, able. 

Ot>N80U- 

In oui opinion, die not'd ‘retain’ iti the explanation 
s tihandia, makes nonsense of the explanation. The explanation 
^ piovides foi a case vsheie the peison who was recorded 
as an occupant in L'lIiOF. had been evicted from the land 
after SOtli June, 1948, under some older or decree. Such 
an evicted person could not be deemed endtled to retain 
possession of the land, because he is, in fact, not in pos- 
session. The principal section entitles such a person 
either to take or retain possession. The phiase 'retain 
possession’ obviously can apply only in a situation where 
the person was in fact in possession; but if he, for some 
leason, was not in possession he was entitled to “take” it. 
that is to sav. to sue for restoration of possession under 
s. 232. In the context of the main section, the first ex- 
planation w'ould carry some sense only if the wwd ‘re- 
tain’ was read a:i 'take’ or ‘regain’. 

S. 20 of the original Zamindari Abolition Act alsc had 
a similar explanation There the word nted v/as 're- 
gain' and not ‘retain’. "Jlie Zamindari Abolition Act 
was ettended to tlie various areas in this State b^ sevem! 
notifications We have seen the varioirs notifications. 
In each of them, the word at the relevant place in the 
first explanation is ‘regain’ 

It is obvious that the legislative intent in drafting the 
first explanation was to confer an entitlement upon the 
recorded occupant to regain possession of the land, not- 
■withstanding anything in any order or decree, if he wus 
evirted after 30th June. 1948. The legislative hi.stoTV 
as well as the object of the first explanation leads to the 
inference that the intended word was 'icgiin’, and not 
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‘retain’ in the first explanation. The mention of lettei 
‘t’ in place of ‘g' is obviously eithei the draftsmans or the 
printer’s clerical error. 

The question then arises whether under such (ircum- 
stances, the court has power to construe the lan<)uage so 
us to fulfil its plain object. 

Maxwell on the Interpretation of Statutes, llitli Edi- 
tion, p. 231, says that sometimes, where the sen.se of 
the statute demands it oi where there has been an ob- 
vious mistake in drafting, a court will be prepared to sub- 
stitute another word or phrase for that which actually 
appears in the text of the Act. In Eton College v. Minis-- 
ter of Agriculture, Fisheries and Food (1) WilbErforce, 
J., held that the word ‘or’ occurring in the Ecclesiastical 
Leasds Act, 1751 was a mistake for ‘of’ and proceeded to 
apply the Act on that assumption. SimiJarlv in Clap- 
ham V. Ndtional Assistance Board (2) Lorder Parker, 
C.J , construed s. 44(3) of the National Assistance Act, 
1948, as if the word ‘on’ ocairring in the phrase “in any 
proceedings on an application under the last foregoing 
sub-section” should be read as 'arising out of'. 


In Seaford Court Estates Ltd. v Asher fi3) Denning, 
L. J. said: 

“When a defect appears a Judge cannot simplv 
fold his hands and blame the draftsman He must 
set to work on the constructive task of finding the 
intention of Parliament . . . and then he must 

supplement the written word so as to give “force 
and life” to the intention of the Legislature. . . A 
Judge should ask himself the question how, if the 
makers of the Act had themselves come across this 


ruck in the texture of it, they would have straighten- 
ed it out ? He must then do as they would have 
done. A Judge must not alter the material of -which 
the Act is woven, but he can and .should iron out 
the creases.” 

W6I Ch 374. 09611 3 Q.B 77 

(S) 0019) 3 All. 


tSl 0961) 3 Q.B 
E R 15S at 164. 
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'{iiii pas<>;ige was quoted with appiov*il b\ die Supiemc 
Comi in M. Pentiah V. Muddala Ve<iramallappa{l). In 
that case, the Hyderabad District Municipalities Act, 
1956 did not on its term apply to the first election that 
coKgou- iiiav be held after the coming into force of that Act. 

DATIOV ^ ^ 

There was no other provision for holding the fii st elec- 
tion. This position led to the complete failure of the 
object of the Act. The Supreme Court read a- 20 of that 
Act as if a proviso that every general election excepting 
the first election shall be held, was added to the section. 
Such an addition was held to carry out the intention of 
the Legislature and do the least violence to the language 
used. So read, the Act would provide power to hold the 
first general election In the light of this principle, it 
appears to us that life and force can be given to the first 
explanadon, and the plain intention of the Legislature 
could be fulfilled only if the word ‘retain’ is constnied 
as ’regain’. The claim of the respondents was main- 
tainable. 

The various points urged in support of the appeal hav- 
ing failed, the appeal fails and is dismissed with costs. 

Appeal dismissed. 


APPELLATE CIVIL 
Before Mr. Justice K B. Asthana 
RAMESH KUMAR Appellant 


V. 

^BTi BUDH RAM SHARMA and others Respondents 

July, !ii. Oode of Civil Pjocedure, 1908, O. XXI, r. 63 Degree passed in 
suit under 0. 21, r. 63 — Objection of the judgment-debtor, 
disallou'ed by the Executing Court and sale held — Decree in 
the suit does not lesult in auiomatic cancellation of the sale 
in favour of the auction purchaser 

(t) A.I.R. 1061 S C. 1107, para. 27 
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V 'liilc held in execution of a dccie<- cannut be bOl abide un- 
less the cxcciKin^^ court allow b any objection gioundecl on the 
pioviMuns oJ O liJ . n isy or 90 or 91 and the sale in cxccutum 
j>M)uvdings lb nut c.cmoyed by the decree in a bint under O. 21 , 
I n; loaiing abide the cabcb whcie the sale is held without 
i»iMng iiotii.c' to ihc judgement dcbtoi tn ivhcie the couit is 
inidcd in fixing Uk pnet oi when theic was no decree in cx- 
i^niKc at the tnne when ihc sale wab held, an execution sale (an 
niily he set aside wh n an application undci n i^9 ur 90 oi lU 
oi 6 21 has been buci cbsiulh niacie. I Ins pini'iplc W'lll applv 
i\en to a tasc wheie the piopeuy sold in auciuai docs not In 
long to the lUfigniciu cichtoi I hcie is no nihcient piiwcr vest 
rtl in the tuiuL to set aside a bale on the gionnd ihat the judg 
ipcnf-dcbtoi had no saleable inteiest in th< piopeity sold 
j lu'ie being a bpeeihe punision for it m the Code under i 91 
a sale could be set aside on buch a ground only at tlie nis 
tanee of the auction pmchasci 

, (j A A/, i). j8(2) (unl 92 us unk nded by AUafnibtid 

Ihgh Ci)U'i i~\] hctbc) icsull in (banging fJic luir* 

J lies', amendmentb make explicit wliat wa^ iunituo imphcii 
liv die addition m sub-i i^2j nl i ‘)N theie his l.ten a luului 
clabuiatioii oL the powci of the execuling eoml Whcie a claim 
e>i objection ib disallowed and the aggiieitd paity Files a sun 
undci i ()*» which is ultimateh dibunssed, theie will be no diffp 
cult\ in cunhimino a sale held dining the pendenev of the in 
vcbtigatiun ot die claim or objection under r. 58. IVheie tin 
suit ui the aggrieied parly under r. b3 is decieed then the eon 
elusnencsb attached to the deeibion undci s 58 w'^ll be d(^>tlu^ 
cd and if the auction purcli.isei was bound by iho decree in die 
Sint he cannot lesist the sucecbbtul claimant to take pObSCbsion 
ol the propeity sold 

JiAecLUioii Second Appeal No, 12^U of 1971 iioin die 
judgment and decree dated 27th Apiil, 1972 passed by 
Inder Paul Singh, Additional Disiiict Judge, Baicilh 

R R. Aganualj for the Appellant, 

Abhokc Gupta, for the Rcbpoiidcul. 

AsiiiaaA;, j : — I'liis second appeal purporting to be 
under s 47 of the Civil Piocedure Code is by l^mesli 
Kumar who had filed an objection under r. 58 of O. 
XXI, Civil Procedure Code questioning the attachment 
of a house in execution of a simple money decree in 
lav out of Narendra Deo against Jai Jai Ram, 

10— \D 


r.iii 

Km, II 

Ki 'nr* 

t. 

Oldu R\m 
Sri \p'i\ 
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197» iJie objection unclei' i. 58 of O. XXI was that the 
KtMCBii objcctoi and not the juclgment-debtoi was the owner of 
the house attached, l lus objection was preferred on 
Septeiiibi 21, 1U68 Ihe executing court, howc\ci, 
■■■ - did not sta) the execution sale which had been already 
AMhana, j. advcitiscd to bc held on September 28, 1968 The sale 
was held on die day hxecl, that is on September 23, 1968, 
and the highest bid '' as that of Budhram Sharma which 
was accepted b) the cou.t on September 25, 1968. The 
objection of Ramesh Kumai under r. 58 of O. XXI was 
disallowed b) the executing couit on April 14, 1970. 
Before the sale could be confirmed by the court Ramesli 
Kumar filed a suit unclei O XXI, r. 63 for declaration 
of Ins title in the house sold. To this suit only the 
judgment-dcbtoi and the deciee-holder were impleaded 
as defendants I'he auction purchaser Budhram 
Shaima tvas not made a paity. On opposition of Ramesh 
Kumai the attempt b) Budliram Sharma, the auction 
jnirchasei, to be impleaded as defendant failed. There 
was a compromise betiveen the paities and the suit was 
decided in terms of the compromise on October 20, 1970 
b) uhich the title of Ramesh Kumar to the house sold 
in execution of the decree was recognised It appears 
while die said suit was pending the judgment-debtor 
paid the decretal amount to the decree-holder and that 
payment ivas dul) certified by the executing court by 
;ui oi'der dated August 8. 1970 but as the sale had not 
been confirmed by the cou; t by that time it was further 
ordered that the certification would not prejudice the 
lights of the auction purchaser, if any, acquired under 
law. Thereafter by an order dated Decembei 21, 1970 
the executing court struck off the execution in full satis- 
faction and set aside the sale dated September 23, 1968. 
Budhram Shaima, the auction purchaser, filed an appeal 
against the said order which was allowed and the sale 
in his favour ivas confiimed by the lower appellate court 



AU.AHAB\.D SFRirs 


357 


2 ALL.] 

by its order dated April 27, 1971. It is against this 
onler that Ramesh Kumar the objector-claimant has 
come up in appeal. 

The main question which falls for determination in 
this appeal is whether the decree passed in favour of the 
appellant Ramesh Kumar in the suit filed under r. 63 
of O. XXI will result in an automatic cancellation of 
the sale in execution of the decree and for that reason 
the sale in favour of Budhram Sharma, the auction 
purchaser, was liable to be set aside. The two courts 
below have differed on this question. The executing 
court held that the objector Ramesh Kumar having 
established his title to the house attached in execution 
in the suit under r. 63 of O. XXI the sale held in exe- 
cution automatically failed and was liable to be set aside. 
The lower appellate court held that there being no 
objection under rr. 89, 91 of O XXI to set aside the exe- 
aition sale, no choice was left with the court but to con- 
firm the sale inasmuch as Budhram Sharma, the auction 
purchasei , not being a party to the suit under O. XXL 
r 63 ; the order of the exeaiting court disallowing the 
objection under r 58 of O. XXI remained conclusive 
in his favour and the sale was liable to be confirmed. 

'Rajarum Agarwal, learned- counsel appearing for the 
appellant, relying irpon the provisions of the relevant 
rules of O. XXI as amended by our High Court submit- 
ted that the objection of the appellant under r 58 of 
0. XXT would stand allowed, the appellant having suc- 
ceeded in the suit under r. 63 of O. XXI, and the very 
basts, that is the attachment of the house which le'd to 
the sale in execution, having disappeared, no further 
question arose of the confirmation of the sale. Radi- 
ance tvas placed by the learned coitnsel on the decision 
of a learned single Judge of the Madhya Bharat High 
Court in the case of Keiho Naraw v Ghasi Ram (1), 

n) A I.X lOiSB M.B 226, 
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Learned couniel assailed the view' taken by the learned 
|udge of the court below that the auction purchaser is a 
y. necessaiy party in a suit under r. 63 of O. XXI and if 
impleaded in such a suit the decree passed 
in the suit would not be binding on him and he was 
entitlcfl to have the sale confirmed in his favour, there 
l>eing no objection under rr. 80 — 91 of O. XXI, as legal- 
Iv eiioneous. Relying upon a decision of the Patna High 
Court in Kali Dnynl \ Ume<!h Prasad (1) the leained 
rounsel urged that the auction purchaser is the repre- 
sentative of judgment-debtor and wdll be bound by 
previous litigation between judgment-debtor and 
a third person, hence the auction purchaser rvould 
be bound by the decree in the suit filed by Ramesh 
Kumar under r. 63 of O. XXI wherein it was declar- 
ed that Ramesh Kumar was the owner of the attach- 
ed house and not the judgment-debtor Jai Jai Ram 
It was further urged that the consequence of the decree 
in that suit was that the objection of Ramesh Kumar 
under O, XXI, r. 58 stood allowed and the house stood 
released from attachment, the subsequent sale held in 
execution, therefore fell through. In support of the 
proposition that an auction purchaser at a sale held in 
execution of a simple money decree is a representative 
of the judgment-debtor the learned counsel cited Gul- 
zari Lai ti. Madhoranz (21. M. Chimpiramma v Pahbi- 
<setti Szihrammiyam (31 and Mst Suraj Dei v. Gtilab Dei 
(4). On the strength of a dedsion of Division Bench of 
this Court m the case of Ghasi Ram v Mangal Chand(b) 
the learned counsel submitted that to a suit bv a claim- 
ant to establish that the property attached belonged to 
im only the decree-holder ivould be a necessary partv. 

Sri Ashok Gupta, learned counsel appearing for the 
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niitted that a sale once held in execution of a deaee w"2 
must be confiimed unless on an inqiiiry by the cxeoit- 
ing court any objection grounded on rr. 89 or Ofi or 91 
of 0. XXI, Civil Procedure Code is allowed. Reliance 

w-as placed on a decision of the Supreme Court in the 

(asc of fanakraj v. Gurdial Sm^h O') He further uiged A.‘!U,aiu [ 
that the objection of Ramesh Kumar under O. XXI, r. 

58, C.P.C. having been disallowed and the attached house 
having been found in possession of the judgment-debtor 
there could be no impediment in the sale being held 
on the date advertised and thereafter confirmed as re- 
quired by the law It was submitted that the order of 
the executing court disallowing the objection of Ramesh 
Kumar under O. XXI, i. 5*8 of the Civil Procedure Code 
was conclusive in favour of the auction purchaser and 
he not having been impleaded as defendant in the suit 
under r 63 of O. XXI as a necessary party, would not 
be bound by the decree in that suit Sri Gupta refuted 
the contention of the appellant that the auction pur- 
chaser being a xepresentative of the judgment-debtor 
uill be bound by the dea'ee in the said suit. Sri Gupta 
did not controvert the law laid down by the Full Ben- 
ches of tlie different High Courts cited bv the learned 
counsel for the appellant, and conceded that for cer- 
tain purposes depending on the facts and circumstances 
of each case an auction purchaser would be a representa- 
tive of the judgment-debtor as the right and interest of 
the judgment-debtor in the property purchased by him at 
an auction sale will vest in him but submitted that this 
rule of law cannot be said to be of universal application 
to all ciraimstances and would not be attracted to the 
facts of the instant case where the rejection of the claim 
of Ramesh Kumar under r. 58 of O. XXI was on account 
of a finding that Jai Jai Ram judgment-debtor, who is 
father of Ramesh Kumar, the objector-claimant, collud- 

li) A T R mi s C 608 , 
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C(1 with his son and the decree in the suit subsequently 
RtuwH filed bv Ramesh Kumar under r. 63 of O. XXI not 
being on merits but passed on a compromise between the 
father and son. the dea-ee-holdcr having consented to 
the compromise as he had no interest left having been 
Asrtiana'i. paid the amount of the decree. It was pointed oui 
that Ramesh Kumar opposed the application of the 
auction purchaser to be impleaded as a defendant in the 
suit and the main ground on which the court t ejected 
the application of the auction purchaser was that the 
paities to the suit had compromised which compromise 
only remained to be verified and at that stage implead- 
ing of any third party would unreasonably and unneces- 
sarily delay the decision c£ the suit. In this connection 
it w'as further urged that the rights of a third party, that 
is the auction purchaser, having become involved any 
compromise or adjustment between the decree-holder, 
the judgment-debtor and the objector-claimant ou^t 
not ha\'e been sanctioned by the court, and the sale 
could not be set aside on the basis of a compromise 
decree as it w'ould afi^ect the auction purchaser’s inter- 
est. Reliance svas placed on a decision of the privy 
council in the case of Nanhey Lai v. Umrao Singh (1). 
Sri Gupta also contended that the objector-claimant 
Ramesh Kumar and the judgment-debtor Jai Jai Ram. 
being son and fether, there was every likelihood of col 
fusion between them to save the property and it appears 
that they satisfied the decree by payment outside the 
court and then obtained a compromise decree in the 
suit under r 63 of O. XXI and in such circumstances 
the rule that an auction purchaser is representative of 
a judgtnent-debtor will not apply. The observations 
made by Alwop, J. in the case of Mohammad Uma) 
v. Abdvl Ghani (2) to the effect that there are many 
cases where the judgment-debtors have vtxy little pro. 
tn ^ I.R 10 .S 1 p.c 38. f2) A.I R 1989 All 728 
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agaiiibt \\hich ihe cleciee-liolders can piocecd and 
.uc- inieicsted nierel) to save the properties attached, 
because, il those aie sa\ecl, there is no othei iiiclho<.l bs 
which the elect ee-holders can proceed against iheiii and 
in such cases thcie may be collusion between them and 
the claimants. 


Betore I c.\amine the niceties of the questions ai ising 
Iioin the able aiguincnts of the leaiiied counsel foi the 
icspectise paities, I think it necessai-y to notice some of 
the salient features in the case which may be helpful 
in rcsohing the coutrosersy in this appeal. 

Fiom the lecoid ii appears that an order for attach- 
ment of the Itouse in dispute ivas passed b} the execu- 
ting court on October 17, 1967 and the attachment 
actually was allected within a few class of the said oidei 
riicn on August 7, 1968, ten months later, the terms 
of the proclamation for sale were settled and the sale 
was advertised foi Septembei 28. 1968 It was on Sej)- 
leiuber 21, 1968 almost about 1 1 months after the attach- 
ment and more than a mouth aftei the sale proclamation 
that the objection under O. XXI, r. 58, Cnil Procedure 
Code was filed by Ramesh Kumar, the son of the judg- 
ment-debtoi Jai Jai Ram. There is no satisfactory ex- 
planation on record tvhy the objection was so much de- 
1 lyed. Under r 58 of O XXI a court may refuse to make 
investigation where it considers the claim or objection 
ai designedly or unnecessarily delayed However, the 
executing court decided to investigate the claim raised in 
the objection but did not think it fit to sta) the sale 
d.ough a prayer to that effect was made by tlie claim- 
ai t-objector. The sale ■w’as allowed to be held on August 
25, 1968, the date advertised The order of the exe- 
cuting court dated April 14, 1970 disallowing the ob- 
jection under r. 58 shows that on the evidence the court 
ivas not ei'en prima facie satisfied about the genuinene.ss 
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(.•1 die claim JiicI obbeiiecl that the delated claim appealed 
U) be collusuc. It 15 not deal fiom the iccoid whether 
.1 nonce wai 5eiu to die auction puichasei Budhram 
hJiaiina, who b} thai time had come upon the .scene 
On .\fa\ 8. 1970 the suit under r. (58 of O XXI was 
liled b\ Ramesh Kumar without impleading Budhiam 
.'sluuuia. llie auction puiciiaser Then on August 8, 
l!»7(( an application was filed b'efore the executing coiiit 
loi ceitihnig the patnicnt ol the decicial amount to 
die dci ice-holdei outside the court and the executing 
(ouit passed an older ceitifting the pavmeut but with- 
out picjudice to the lights ol the auction jiurchaser. if 
an\, acqtiiied iindci law 'Fhen an application was 
made in the suit 1>\ all the parties, that is the objector- 
rlaimant, who was the plamtilF, the jiiclgnient-debtor 
and the decree-holder, who weie the two defendants, 
foi lecoidmg a comji’omise ni the smt It was at that 
stage that Budhram auction purchaser applied to be 
impleaded as a delendant to the suit On the opposi- 
tion of Ramesh Kuniai, the plaintilT, the application 
of auction purchaser was i ejected mainh on the giound 
that the suit was about to be coiupiomised and a thirtl 
party's inlet vention at that stage "was not proper. On 
October 20, 1970 the suit tvas clecreed in terms of the 
compromise. One of the terms was that Ramesh Kumar 
the plaintiff, would continue to be the owner of die 
house attached in execution of the decree On April 
28. 1971 the sale was confirmed. 

Considering the relationship between the objectoi- 
claimant and the judgment-debtor, the gieat delay in 
prefciing the objection undei r. 58 of 6 XXI and the 
manner in w’hich the suit under r. 63 w'as compromised 
go a long wa) in support of tlie submission of Sri 
Gupta tliat thcic w’as always an apprehension of collu- 
sion and may be actually there was collusion as appear- 
ed to the executing cotut wdiilc disallowing the objec- 
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tion uiidex r. 58, though mere may not be any positive 
evioence to that eiteci, tneretore, the rule that the in- 
leieat ot tne aucuon purchaser was represented by the 
jutigment-debtoi m the suit hied under r- 65 of O. 

ought not to DC extenaed to the tacts and uicum- 
:>uuces ot the instant case. As tai as the decree-holder 
was concerned, ne had been paid olt outside the court, 
ile thus had no inteiest ni realisation ot his decretal 
amount from the saie pioceeds deposited in court, he 
Having got his money mat was due to him. It would 
remain no longer his worry to see that the execution 
sale IS conhimed. In sucii circumstances he could 
agiee to any arrangement ai rived at between the lather 
and son about the attached house. The judgment- 
debtor having paid tlie decretal amount outside the 
court would naturally become inteiested in getting the 
auctioned house back to the family and the only best 
and most convenient way was to concede to the claim 
of his son. In a way the judgment-debtor’s own inter- 
est impelled him to be adverse to the interest of the 
auction purchaser. Here the judgment-debtor was in- 
terested always not to oppose the claim of the objector. 
The whole climate was, therefore, one which was ripe 
for collusion. In the particular circumstances of the 
case, I think it was the duty of Ramesh Kumar to im- 
plead Budh Ram Shanna, the auction purchaser, as 
defendant to the suit filed under r. 68. When Budh- 
lam Sharma on his own initiative came before the court, 
the plaintiff Ramesh Kumar instead of welcoming the 
move, opposed it. He cannot now be heard to say that 
as an auction purchaser Budhram Sharma would be 
bound by the compromise decree in the suit when the 
title in his favour is not founded on any finding arrived 
at aftei’ a genuine and bona fide contest. 
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In Oiy judgment the compromise in the suit fjj e d 
undei r. 6d, on which the title oJ: Ramesh Kumar is 
tounded, would not stand on a better footing than such 
a compromise arrived at without notice to tlie auction 
purchaser before the executing court during the inves- 
tigation of the objection under r. 58. R. b3 itself pro- 
vides that subject to the lesult of the suit the order 
made under r. 58 shall be conclusive. It is well settled 
that a decree in a suit would bind only the parties to 
that suit. Having held above that in so far as the suit 
oi Ramesh Kumar under r. 63 was concerned, in the facts 
and ciicumstances of this case, the judgment-debtor 
could not represent the interest of the auction pur- 
chaser, anything decided in the suit would not attect 
the rights of the auction purchaser. Therefore, so far 
as die auction purchasers mterest goes, the original 
Older under r. 58 disallowing the claim of Ramesh 
Kumar will remain conclusive Any adjustment or 
arrangement by compromise after the execution sale had 
taken place without the auction purchaser being made 
a party to the suit and arrived at behind his back ought 
not to bind him An executing court as held in 
Nanhey Lai v. Umrao Singh (1) ought not grant recog- 
nition to any adjustment come to out of court when a 
sale had been affected and third party’s interest inter- 
vene. In that view of the law, it appears to me that the 
certification of the payment outside the court on August 
8, 1970 ought not to have been made by the ^ecuting 
court as the sale had already been held two years earlier 
and the interest of Budhram Sharma, the auction pur- 
chaser, had intervened. However, that is not a ques- 
tion which should detain me longer in this appeal. 

Reverting to the naain argument of the learned 
council, appearing for the appellant, that the sub-stra- 
tum of the foundation on which the sale in execution 

(1) A.I.R, 1081 P.C. 88. 
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pioceedings stands, having been destroyed by the decree 
in the suit under r. 63 of O. XXI, the sale ipso facto 
fell through,! find great difficulty in accepting it. No kumar 
doubt, the decision in the case of Kesho Naram v. jjcdhRam 
Ghasi Ram (1) fully supports the contention of the ap- shaw 
pellant, but the decision therein to my mind, would 
no longer be valid in view of the decision of the Sup- 
reme Court in the case of Janakraj v. Gurdial Singh 
(2). As I read the judgment of the Supreme Court in 
the said case and as I appreciate the declaration of law 
made "therein, I find that a sale held in execution of a 
decree cannot be set aside unless the executing court 
allows any objection grounded on the provisions of 
either rr 89 or 90 or 91. The Supreme Court in para. 

6 of the reported judgment pointed out certain excep- 
tions as for instance where sale is held without giving 
notice to the judgment-debtor or where the court is 
misled in fixing the price or when there was no decree 
in existence at the time when the sale was held. Leav- 
ing aside such cases or their like an execution sale can 
only be set aside when an application under rr. 89 or 
90 or 91 of O. XXI has been successfully made. It 
'wzs strenuously urged by Sri Agarwal for the appellant 
that the rule of bw laid dovm by the Supreme Court 
in the case of Janakraj ^21 iviU have no application 
where the pronerties auctioned have been found not to 
belong to the judgment-debtor and in any case that rule 
will not apply in Uttar Pradesh in view of the amend- 
ment made by the High Court in the relevant rules of 
O XXI. As to the first point of distinction urged by 
the learned counsel I think the rule laid down bv the 
Sup’-eme Court ivill be attracted even to a case where 
the propertir sold in auction does not belong to the 
judgment-debtor. R 91 of O. XXT furnishes sufficient 
answer to this argument. It lays down that a purcba- 

/n AIR. 1986 M.B. S36 t3) A.I R. 1967 S C. 606 
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ser at any such sale in execution of a decree may apply 
to the court to set aside the sale on the ground that the 
judgment-debtor had no saleable interest in the property 
sold. There is thus a specific rule for setting aside of 
a sale at the instance of a purchaser who finds that the 
judgment-debtor had no saleable interest in the proper- 
ty sold In the present case it was open to Budhram 
Sharma to apply under r. 91 if he found that the deaee 
obtained bv Ramesh Kumar in the suit under r. 63 
prejudiciallv affected his rights but Budhram Shama 
did not do so. Then how could the sale be set aside. 
There is no inherent power vested with the court to 
set aside a sale on the ground that the judgment-debtor 
had no saleable interest in the property sold there being 
a .specified nrovision for it in the Code under r. 91 and 
a sale could be set aside on such a ground only at the 
instance of the auction purchaser I think the court 
below rightly applied the ratio of the decision of the 
%preme Court in the case of Janakrdj v Gurdial 
Sinsh nV 

T do not think the amendments made locally to rr. 
92 and fyS(2) of O. XXI have changed the law mat- 
terially Those amendments make explicit what 
was hitherto implicit By the addition in sub-r. (2) of 
r .58 there had been a further elaboration of the power 
of the exeaiting court. Those amendments do not in 
anv wav make the law declared bv the Supreme Court 
in farrak Raj’s case fll inaoplicable in Uttar Pradesh. 

Much emphains was laid by Sri 'Aftanvala on the 
addition made to sub-r. (2) of r. 68 whidh is to the 
effect that “in no case shall a sale become absolute until 
the claim or obiection has been decided”. The learned 
counsel contended that an objection stands decided onlv 
when finally the suit under r. 63 is decided as the ded- 
m A.I.R, 1067 S.C. 008. 
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sion of the executing court under r. 58 is always subject 
to the result of such suit. The submission was that 
by law as it stands in Uttar Pradesh a sale will never 
stand confirmed ifi the decision in a suit under r. 63 
results in allowing the objection under r. 68 as the con- 
clusiveness of the decision of the executing court under 
r. 58 will stand destroyed. Sri A<:hok Gupta for the 
auction purchaser-respondent contended ' that the 
amendment of sub- r. (2^ of r. 58 prohibits the confirma- 
tion of a sale and prevents it becoming absolute until 
the claim or objection has been decided under r. 58, that 
is to sav that when a claim or objection has been filed 
under r. 58 pending the investigation of which the sale 
is held, then as soon as the executing court decides that 
claim or objection after investigation there remains no 
embargo on the power of the court to confirm the sale 
and make it absoltite The court is not to wait till the 
decision in the suit brought under r. 63 bv the claim- 
ant or objector. T am inclined to agree tvith this cons- 
truction and interoretation. Where a claim or objec- 
tion is disallowed and thef aggrieved partv files a suit 
under r 63 whidi is ultimately dismissed, there 'f*dn be 
no difficulty in confirming a s-jle held during the nen- 
dencv of the investigation of the claim objection under 
r. 58 Where the suit of the aggrieved party under 
r. 63 is decreed then the conclusiveness attached to the 
decision under r. 58 will be destroyed and if the aitc- 
tion DUrcbaser was bound bx'- the decree in the suit he 
cannot resist the successful claimant to takp nossessinn 
of the nronerty sold then the auction nurchaser w^nld 
be entitled to receive back the monex' denostted in 
court bx' him or if xvithdraxyn realise it from the iudg- 
ment-debtor or decree-holder or from hoth as the ose 
may be. But here in the instant case the auction pur- 
chaser was a necessary partv to the suit filed hx' the oh- 
fcctor-claimapt under r, 6.3 and he haxdng not heep made 
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a party for which the objector-claimant himself is to be 
blamed the decision of the executing court under r. 58 
remains conclusive and the sale in his favour has rightly 
been confirmed and made absolute. 

As a result of the discussion above, this appeal fails 
and is dismissed with costs. 

Appeal dismissed 
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SIYA RAM AND others . . Respondents 
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Constitnticn of India, Art 14 — Reasonable classification~Tesl 
for. 

Art* 14 of the Gonstitution forbids dass legislation. It does 
not forbid reasomble dassification To pass the test of per 
missible dassification, two conditions must be fulfilled, namely; 
fD that the classification is founded on intelligible differentia 
ivhich distinguishes persons or things that are grouped together 
from those left out of the group and (2) that differentia must 
have a intional relation to the objects sought to be achieved. 

U P Consolidation of Holdings Act 1963, $s 4, 5, 6, 7, 8, 
9 ^2), 9-A and 49 — Constitutionality of — Powers of the State 
Goverri'^^rnf unde) ss, 4 and 6 to place some villages under con- 
solidafinn while excluding others, if^ arbitrary — Different pro- 
cedure correction of Rexienue lecords — Diff^^rent set of courts- 
and ditjerenf rifThf of appeal and revision prescribed under ^ if , 
disnimhiaforx — Provisions, not hit by Art 14 of the Consti- 
tution, 

ss, 9f\){a) and QfZ^Word ""Person"* includes ""Gaon* 

Kahha*" and ""State Government"*, 

♦Wlulc sitting at Luddw. 
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The Gaon Sabha is covered by the word '‘person” occurring 
m ss. 9(l;(a; and 9(2; of the Act. The word ‘'person” is also 
wide enougn to include the State Government unless such in* 
elusion would be repugnant to the context in which the word 
IS used in the sections. 

Indian Registiation Act, 1908, ss, 17(lj(oj and — Uniegis- 
teted document — Admissibility of — Suit foi partition — Decree 
in terms of compromise passed in — Compromise defining shares 
of pa) ties also in lespect of some other property not subject- 
niatic) of the suit — Registration — Necessity of — Held^ Compro- 
mise could be relied on as an admission of antecedent title. 

Where the compiomise was entered into in a parntion suit 
by which the parties took separate shares in the disputed Khata 
Ihe compromise also embodied a recital defining the shares 
of the parties in respect of property not subject-matter of the 
partition suit In a subsequent litigation between the parties 
regarding the shares of parties m the property contained in the 
lecital, question arose as. to whether the compromise was in- 
adimssible in evidence as proof of title in view of s. 17(1)(&; 
lead with s 49 of the Indian Registration Act 

Held^ the parties recognized the existing title of each othei 
and defined their shares by the compromise. A recognition 
of title or definition of a sh^e on the basis of that recognition 
cannot be treated as creating, declanng, assigning, limiting 
or extinguishing any right, title or interest in imii'uvable pro- 
perty, such a recognition may be oral or by a document, and 
if m document, it would not require registratiOii. Even an 
unregistered document can be relied upon in proof of admis- 
sion of title. The compromise can be relied upon as an ad- 
mission of antecendent title. 

Datto V- Baba Saheb (1), Ram Dular v. Raj Kaian Pandey 
(2),-Rnm Gati Chaubey v. Ram Adhar Chaubey , Chandra 
Bhan Datt Ram Pandey v. Jagdish Datt Ram Pandey (4) dis- 
tinguished. 

Hiran Bibi v. Sohan Bibi (5), Devi Dayal v. Wazir Chand 
(6), Sailesh Chandra v. Btreshwar Chatterji (7), Ram Hemanta 
Kumari v- Midnapur Zamindart Co. (8;, Ram Gopal v. Tulsi 
Ram (9), Bakhtawar v. Sunder Lai (10) relied on 

Special Appeal no. 137 of 1969 against the judgment 
dated July 7, 1969 passed by G. S. Lal, J. in Writ Peti- 
tion no. 633 of 1965. 


(1) A.I.K.. Bom. lOA. 

(3) 1961 A.LJ. 440 (F. B-). 
(5) A;I.R. 1914 ■'P.'C. 44. 

<7) AJ.R 1980 Cal<,689. 
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(i) 1962 A.LJ 404 
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K. B. Srivastava, — ^This special appeal arises out 

ot consolidation proceedings. 


One Bhikkam had two sons. Ram Ratan (father of 
the hve appellants Shyam Sunder, Ram Shankar, Raja 
Ram, Sheo Ram and Sheo Govind) and' Sia Ram, res 
pondent no. 1. The name of Ram Ratan stood recorded 
m respect of Khatas nos. 329 and 330, situate in village 
Bharwara, in the district of Lucknow. On his d eath, 
the names of his five sons came to be recorded. When 
this village came under consolidation operations, Sia 
Ram filed an objection under s. 9(2), U. P. Consolida- 
tion of Holdings Act (heremafter referred to as the 
Act) claiming co-tenancy rights to the extent of one- 
half in these two Khatas on the ground that the 
of Ram Ratan came to be recorded originally because 
he was the elder brother and thougjh his own namp -was 
not recorded, he still had his co-tenancy rights intact 
because of his cultivatory possession. His objection 
was dismissed by Uie Consolidation Officer and his appeal 
against that was also dismissed by the Settlement Officer, 
Consolidation. He then preferred a revision which 
was allovred by the Deputy Director, Consolidation and 
it was ordered that his name should also be recorded 
along with the names of the five appellants, as a co- 
tenant in the two Khatas. The appellants then- filed 
writ Petition no. 633 of 1965 which was by 

a learned single Judge of this Court, giving rise to this 
spedal appeal. 


The learned coimsel for the appellants has challenge 
ed the constitutionality of the Act on various grounds, 
of whiih the following have been urged before us; 
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(1) Ss. 4 and 6 of the Act give arbitrary powers 
to the State Government to accord discriminatory 
treatment to tenure-holders in different villages by 
placing some villages under consolidation while 

excluding others, thus offending Art. 14 of the 
Constitution. 

(2) Ss. 5, 7 and 8 of the Act provide a procedure 
for the correction and revision of Revenue records 
for villages under consolidation^ which is vitally 
different from that applicable to villages not 
under consolidation, and there is thus discrimina- 
tion which' offends Art. 14 of the Constitution. 

(3) Ss 5, 9, 9-A and 49 of the Act confer arbi- 
trary powers on the consolidation authorities under 
which they can deprive a tenure-holder of his land 
or rights therein and the tenure-holder has been 
deprived of the protection of Courts available .to 

' other tenure-holders in village not i;nder consoli- 
dation. thus creating discrimination which offends 
Art.' 14 of the Constitution 

We will now deal with these matters. The Act was 
passed, as the preamble says, to provide for the cohso-. 
lidation of agricultural holdings for the development 
agriculture. The object has also been succinctly stated in 
the Statement of Objects and Reasons. A clear picture 
of th(j back-ground history leading to the enactment of 
the statute in question also emerges from the discus- 
-sion by their Lordships of the Supreme Court in ^ttar 
Stngh V. The State of Uttar Pradesh {!). ' ' . 

Under s. 4(1), the State Government may, where -it 
is of opinion that a district or part thereof may be 
brought under consolidation operations,* make a dec- 
laration to that effect in the Gazette, whereupon 'it shall 
become lawful for any officer or authority em^WCT^ 
*(ij A I R. 1989 s!ia 6 m; . ' 
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by th« District Deputy Director of Consolidation to 
enter upon and survey, in connection with rectanguk- 
tion or otherwise, and to take levels of any land in sudi 
area; to fix pillars in connection with rectangulation; 

K and to do all acts necessary to ascertain the suitabi- 

lity of the areas for consolidation operations. Under 
s. 4(2) of the Act where the State Government decides 
to start consolidation operations, either in an area cov- 
ered by a declaration issued under sub-s. (1) or in any 
other area, it may issue a notification to this effect. S. 
5 of the Act provides for the effect and consequences 
of a notification issued under s. 4(2). These conse- 
quences remain in force till the notification is cancelled 
under s. 6 or the consolidation operations are closed 
finally by a notification under s. 52. The consequences 
are that in an area under consolidation operations, the 
duty of maintaining' the record-o£-rights and pret>»Ting 
the Village map, the Field Book and the Annual Re- 
gister of each village shall be performed by the District 
Deputy Director of Consolidation. Again, so long as 
the area remains under consolidation operations, no 
tenure-holder, except ■witH the permission in ■writing 
of the Settlement OflBcer, Consolidation, previously 
obtained, shall either use his holding or any part 
thereof for purposes not connected ■with agriculture, 
horticulture or animal husbandry including pisciail- 
ture and poultry forming, or transfeir by wav of sale, 
gift or exchange any part of his holding. Finally, every 
proceeding for the correction of records and every suit 
and proceeding in respect of declaration of rights or 
interest in any fond lying in the area, or for declara- 
tion or adfudication of any other right’ In regard to 
whkh proceedings can or ought to be taien under tbe 
Act, pending before any Court or authority, whether 
of the first instance or eff appeal, reference or revision 
shall, on an ordfr beiiig passed in that behalf by the 
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Court or authority before whom such luit or piocced- 

ing is pending, stand abated. Such abatement shall be imut 

without prejudice to the rights of the persons affected 

to agitate the right or interest in dispute in the said 

suits or proceedings before the appropriate consolida- k. B.sn%»»- 

tion authority under and in accordance with the pro- 

visions of the Act and the Rules made thereunder. S. 

6 deals with cancellation of notifications issued undei 
‘ i and says that it shall be lawful for the State Govern- 
ment at any time to cancel the notification made under 
s, 4 in respect of the whole or any part of the area speci- 
fied therein. S. 7 provides that the District Deputy 
Director of Consolidation shall cause the village maps 
10 be revised. S. 8, similarly deals with the revision of 
the Field Book and the current Annual Register, and 
with the determination of valuation and shares in joint 
holdings. Under s. 9(1), the Assistant Consolidation 
Officer has to send to tenure-holders concerned and 
other persons interested, notices containing relevant 
extracts from the current Annual Register and other 
tecords showing their rights and liabilities, mistakes and 
disputes that had been discovered, shares of any tenure- 
holders in joint holdings, valuation of plots, trees, wells 
and improvements. Under s. 9(2) any person to whom 
a notice under sub-s. (1) has been sent, or any other 
person interested may file an objection in respect 
thereof disputing the correctness or nature of the 
entries in the records or in the extracts furnished 
to him or in the Statement of Principles or the need 
for partition. S. 9-A gives the procedure for the dis- 
posal of cases relating to claims to land and partititm of 
joint holdings. S. 49 places a bar upon the jurisdic- 
tion of Civil Courts. It enacts that the dedaration and 
adjudication of rights of tenure-holders or adjudicarion 
of any other rigjit arising out of consolidation proceed- 
ings and in regard to which a proceeding ooUld or oug^t 
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Lo ^ave been taken under the Act, shall be done in 
accordance with the provisions of the Act and no civil 
or revenue court shall entertain any suit or proceed- 
ing with respect to rights in such land or with respect to 
any other mattei for which a proceeding could or ought 
to have been taken under the Act. 


The argument advanced is that arbitrary powers have 
been conferred upon the State Government under ss. 
4 and 6 inasmuch as it can discriminate between dis- 
trict and district, and village and village in the same 
district, in the mattei of selection of areas to be brought 
axider consolidation operations. Likewise, it has un- 
letteied power to de-notify the operations under s. 6 
m one distiict and not in another, or in one village in 
the same district but not in another. A different pro- 
ceduie has been prescribed under ss. 5 , 7 and 8 for the 
levision of Village Maps, Field Books, Annual Regis- 
ters, etc. that is prescribed in the Land Revenue Act. 
The power to use or transfer one's property has been 
restricted to a large extent The jurisdiction of exist- 
ing civil and revenue Courts even in pending matters 
has been taken away under s. 5(2) as ^ such proceed- 
ings shall stand abated. A person will be forced to seek 
his remedy before a different set of Courts or authori- 
ties than a person whose holding does not fall within 
the aiea under operation. The upshot <ff the argument 
is tliat two different procedures, two different sets of 
Courts, and different rights of appeal and revision are 
prescribed under the Act and thus while some citizens 
will be governed by one set of rules, procedural and 
jur;isdictional, another class of citizens will be governed 
by wholly different sets of rules, which fact creates an 
insidious discrimination in contravention of Art. 14 of 
the Constitution. 
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The Act IS a special Act. Its object is to provide for 
consoliilation of agritultuial holdings by cheap means 
and in a speedy manner, A Legislature has the power 
to create new Courts or tribunals and vest them with 
juiisdiction by divesting existing Courts of their juris- 
dictions. It has the power to legislate and provide for 
a different procedure for the disposal of cases. Art. 14 
of the Constitution forbids, class legislation. It does 
not forbid reasonable classification. To pass the test 
of permissible classification, two conditions H' jst be 
fulkUed, namely, (1) that the clasification is founded on 
intelligible differentia which distinguishes persons or 
things that are grouped together from those left out of 
the group, and (2) that that differentia must have a 
lational relation to the objects sought to be achieved. 
The Legislature has classified areas under consolidation 
operations from aieas which are not under such opera- 
tions. All areas under consolidation operations will 
have to be governed by the same set of Rules. There 
is no discrimination inter se betiveen person and person 
or individual and individual, or transaction tran*- 
action in respect of the areas wliich are under consoli- 
dation operations The classification thus is founded 
on intelligible diffeientia. It has also a rational rela- 
tion to the object sought to be achieved. The object 
is the consolidation of holdings in a cheap and speedy 
manner. Once other areas are also brought under 
consolidation operations, the same law and the same 
piocedurd will govern those areas also. The paucity 
of staff and finance may compel a State not to bring the 
whole State, or a whole district, under consolidation 
operations simultaneously. The restriction on use 
and transfer of propertv is a reasonable one There is 
no absolute bar User has been restricted one. There 
is no absolute bar. User has been restricted so that 
agriculture may develop Likewise. tran,sfer ha.s been 
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im restricted to avoid complications in the allotment of 
compact Chaks. The constitutionality of the Act, is 
SINK* amended up to 1957, came up for consideration in 
siyaRam Attar Singh's case (1) and its constitutionality was up- 
K bTSw held by the Supreme Clourt. To our mind, the provi* 
sions of the Act that were challenged before us, are not 
hit by Art. 14, 

The learned counsel for the appellants then referred 
to the so-called unreasonableness of the provisions con- 
tained in Ss. 9(2) and 9-A of the Act. His contention is 
that s, 229-B(3), U. P. Zamindari Abolition and Land 
Reforms Act lays down that in a suit by a person claim 
ing to be a Bhumidhar or Sirdar, the State Government 
and Gaon Sabha shall be impleaded as parties. S. 9(2, 
or s. 9-A, however, have not made a similar provision for 
the joinder of the State Government and Gaon Sabha 
as necessary parties to an objection. This change in 
the procedure, it is contended, is wholly unreasonable 
inasmuch as in the absence of the State Government 
and the Gaon Sabha as parties, no finality can attach to 
the adjudication of an objection. It was argued that 
the ownership of land vests in the State or the Gaon 
Sabha and it is necessary that in a suit by the rival 
tenure-holders, the supreme proprietors of the land are 
impleaded as necessary parties. It is true that what is 
mandatory under s. 229-B is not so under s. 9(2) or s. 
9-A. The Legislature, however, has plenary powers to 
enact a law within its legislative field and in doing so, 
to provide a procedure different from a procedure ob- 
taining under any other statute. The change in pro- 
cedure, therefore, will not invalidate the special Act 
Besides, there appears to be no bar on a tenure-holder 
or claimant impleading the State or the Gaon Sabha in 
his objection filed under s. 9(2) of the Act. The argu- 
ment of the learned counsel is that only tenure-holdars 

(1)A.I.R. J9SB S£. SSL 
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are entitled to file an objection under s. 9(2) and since 
the State Government or the Gaon Sabha are not and 
cannot be tenure-holders, therefore, they cannot file an v. 

objection themselves. This argument does not appear 

to be well-founded in law. S. 2fl)ffl'' makes it obliga- 
tory for the Assistant Consolidation Officer to send or 
cause to be sent, to the tenure-holders concerned and 
'other persons interested’ notices containing relevant 
extracts from the current Annual Register and such 
other records as may be prescribed. Such notices are 
obviously sent so that a tenure-holder or interested per- 
son may file an objection, if he so wishes. S. 9(2) says 
that any person to whom a notice has been sent, or any 
other person interested may file an objection disputing 
the correctness or nature of the entries in the records 
or in the extracts, or in the Statement of Principles or 
the need for partition. That being so, the provision 
makes it amply clear that the objection can be filed not 
only by a tenure-holder to whom a notice has been sent 
but also by 'any other person interested'. It does not 
mention that .such interested person must also be a 
tenure-holder. The language is wide enough to in- 
clude a tenure-holder or any person other than a tenure- 
holder. Gaon Sabha land or Nazul land may happen 
to be recorded in the name of .some person although 
that person may have no title thereto In such a case 
s q(2) does not prohibit or forbid the State Government 
or the Gaon Sabha from filing an objection claiming 
that land as against the person whose name is recorded 
in the rillage papers The argument of the learned 
oounsel, however, is that the word 'person’ cannot in- 
clude the Gaon Sabha or the State Government. The 
word 'person' is defined by cl (33) of U. P. General 
Clauses Act According to this definition, ‘person’ 
shall include any company or association or body of in- 
(jividpals wljether incorporated or not. In doling 
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1872 with an inclusive definition it will be inappropriate to 
shvam put a restrictive interpretation upon ter, ns of widei con- 
Sdm>br „QfjitIon. Under cl (g) of s. 2, U. P Panchayat Raj 
Act, ‘Gaon Sabha’ means a ‘Gaon Sabha’ established 
K. B. srivas- under s. 3. Under s 3, the State Government has 
**’*'^‘ to establ’sh a Gaon Sabha by notification in the ofl&cial 
Gaziittc. Uttar s 4, every Gaon Sabha shall, by the 
name notified in the official Gazette, be a body corpo- 
rate having perpetual succession and a common seal and 
shall have power to acquire hy purchase, gift, or other- 
wise, to hold, administer, and transfer property, both 
movable and immovable, and to enter into any con- 
tract, and shall, by the said name, sue or be sued. A 
Gaon Sabha is thus a juristic person incorporated by 
statute. It is, to our mind, covered by the word ‘person’ 
occurring in ss. 9(l)(fl) and 9(2) The word ‘person* 
is also wide enough to include the State Government, 
unless such inclusion would be repugnant to the con- 
text in which the word is used in s 9(l)(fl) or s. 9(2). 
The context does not exclude the State Government. 
The result thus is that a Gaon Sabha or a State Govern- 
ment can file an objediion. A tenure-holder or any 
other person can also implead, either or both as a party 
to the objection if they have any interest in the subject- 
matter of the dispute. In a majority of cases, the dis- 
pute will relate to some land in which rival claimants 
are interested and not either the State Government or 
the Gaon Sahha and it is immaterial in such a case as 
to who wins and who loses. Either of them will be ac- 
countable onlv for the land revenue. We are, theie- 
fore. of the vierv that the omission of the Legislature 
to insert a provision for impleading the State or the 
Gaon Sabha as a party, does not contravene any Article 
of the Constitution. 

We shall now come to the merits of the appeal, 
'^he first attack of the learned counsel for the appel- 
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lants is that the finding of the Deputy Director, Con- 197a 
sohdation as to title, is based on inadmissible evidence. 

It appears that the respondent Sta Ram had instituted swdkr 
a suit for partition under s. 176, U. P. Zamindari Aboli- siyaRa h 
tior and Land Reforms Act, against the appellants in k. b. Srivas- 
the revenue Court. Ann. t is the copy of the plaint 
in that suit. It shows that Sia Ram had claimed a half 
share in the Khata recorded in the names of the appel- 
lants, situate in village Lonapur. Ann. 3 is the copy of 
the 7 \Titten statement filed by the appellants in that 
suit. Ann. 4 is the copy of the compromise filed by 
the parties on the basis of which, that suit was decided 
on 23rd July, 1969. The Khata of Lonapur was divid- 
ed between them, and while certain specific plots were 
allotted exclusively to Sia Ram, the remaining went to 
the lot of the appellants. Para. 1 of that compromise 
reads thus: 

‘'Yeh ka muddaalehtm 1 lagkayct 5 ne 

aarazt waqe Bharwara men bhi tasleem kiya hai 
aur muddai ka hissa tasleem kiya hai” 

The Bharwara plots, that is to say, the plots now in 
dispute, tvere not the subject-matter of litigation in that 
suit The contention is that the compromise exting- 
uished the title of the appellants as to half and operat- 
ed to create’, declare or assign the title of the respond- 
ent as to the other half in respect of the disputed plots 
of the value above Rs.lOO and, therefore, the documents 
was compulsorily registerable under s. 17(1)(6), Regis- 
tration Act and having had not been registered, it can- 
not be admitted in evidence in proof of the recital, not- 
withstanding the proviso to s. 49 of that Act. The pur- 
port of s. 17(1)(6) is that non-testamentan^ instruments 
which purport or operate to create, declare, assign, 
limit or extinguish, whether in present or in future, 
any right, title or interest, whether vested or contin- 
gent of the value of Rs.l00 and upwrards to or in im- 
movable property, shall be compulsorily rcgiaterable. 
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Under s. 49, no document required by s. 17 to be regis- 
siswk immovable property comprised 

V. thetein or be leceived as evidence of any transaction 
smR^ M affecting such property, unless it has been registered. 
The learned counsel for the appellants has placed reli- 
ance on four cases, namely, I)aito v. £aba Saheb (1); 
R-am Dulay v. Raj Karm Pandey (2); Ram Gati Chaubey 
V. Ram Adhar Chaubey (3) and Chandra Bhan Datt 
Ruyn Pandey y. Jagdish Datt Ram Pandey (4) for the 
proposition that the compromise is not admissible in 
evidence on the question of proof of title. In Datto’s 
case ^1) the document created or purported to create a 
permanent tenancy and although it fell within the mis- 
chief of s. 17, Registration Act, it was not registered. 
The Bombay High Court held that s. 49 applied and 
the document could not affect the immovable property 
compromised therein or be received as evidence of any 
transaction affecting such property. It is apparent to 
lu that the point decided was that the document requir- 
in'? registration would not CTeate title or be received as 
ei fdeiice on the question of title, unless it was register- 
ed. The point whether it could be received as evidence 


of admission of a party to a document or as a recogni- 
tion of an antecedent title, did not arise for considera- 
tion in <hat case and it cannot be taken to be an autho- 
iity on that point. In Ram DulaiAs case (Z) one R 
made a usufructuary' mortgage in favour of one B in 
1923. R sold the equity* of redemption in favour of 
Ram Dular on 26th Mav, 1927 for a sum of Rs.500 on 
Ae foot of a registered sale-deed. Ram Dular then 
instituted a suit for redemption against B. B resisted 
the suit bv setting up an unregistered sale-deed dated 


loth rebruary, 1927 for a sum of R&,50 in respect of 
the same equi^ of redemption. In addition, he also 
pleaded that his permissive possession as a mortgagee 


{V \ T. R 1984 Bom 194. 
fSl 1961 A.L.J. 440 (F.B.). 


(9) 1960 A.WR. 
1069 A-L.). 


118. 
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liad extinguished on his taking a sale and since the date 
of the sale he was in adverse possession as full owner. 
The ratio of the deasion is that where an immovable 
property is in possession of the usufructuary mortgagee 
and the mortgagor proposes to sell the equit) of redemp- 
tion to the mortgagee, the sale can be ettected only by 
a registered instrument Furthei, that an unregister- 
ed sale-deed transferring equity of redemption of the 
value of less than Rs 100 to the mortgagee in posses- 
sion is ineffective on account of tlie provisions of s. 
54 of the Transfer of Properi) Act. It was also held 
that s. 49, Registration Act is applicable to all docu- 
ments which are required to be legistered either by s. 
17, Registration Act or by any provision of the Trans- 
fer of Property Act. In consequence of these two find- 
ings, it was held that the unregistered sale-deed was not 
admissible in evidence in proof of the transfer of the 
equity of redemption. Lastly, it was held that when 
the unregistered sale-deed could not be admitted in 
evidence in proof of title, it could not yet be treated 
as a sale so as to convert the permissive possession as a 
mortgagee into adverse possession as a vendee. It is 
thus clear that this decision has also no relevancy to the 
pomt in controversy before us. The question whether 
an admission or recognition contained in such a deed 
can or cannot be relied upon, is beyond the purview 
of that decision In Ram Gati Chaube’s case (1), the 
parties had entered into a compromise in a mutation 
case, on the basis of which some specific properties 
were given to the rival parties as absolute owners and 
it was stipulated that they will have no title to or con- 
cern with the properties given to the other party’. The 
S. D. O. passed an one word order 'approved’, without 
incorporating the said terms in his order The Full 
Beach formulated six questions but decided only the 
first two, namely, whether the order of the mutation 
(1) 1961 A. L. J. m (F.B.). 
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Coart embodied the petition of compromise and whe- 

ther the said compromise declared rights to immovable 

SimoER property worth more than Rs.lOO and was inadmissible 
SkaRuj evidence for want of registration. The Full Bench 
— ' held that had the S. D. O.’s order explicidy recorded 

the entire compromise, no problem would have been 
posed. However, the order could be deemed to em- 
body only those provisions which specify the properties 
to be mutated and it could not be deemed to refer to 
and embody those provisions of the compromise which 
declared the parties to be the absolute owners. The 
other questions about admissibility of the compromise 
compromised m quesnons nos. 3 to (i remained unanswer- 
ed. That being so, this case also does not help the 
appellants. In Chandra Bkan Datt Ram Pandey’s 
case(l), Jamwanti Kaur was the limited owner of Zamin- 
dari properties in several villages. One C and J were 
the collaterals of her deceased husband and they claimed 
succession in perference to Jamwanti Kaur. The parties 
entered into a compromise on 14th October, 1936 by 
which they agreed to share the properties which they 
might be able to secure half and half. After entermg 
into this compromise C and J instituted a suit in the 
Chief Court against Jamwanti Kaur. The parties en- 
tered into a fresh compromise and the suit was decreed 
in terms of that on 3rd June, 1938. According to this 
compromise C and J became entitled to inherit the pro- 
perties on the death of Jamwanti in equal shares but 
village Dhanepur was to go exclusively to C. After 
this compromise decree, C and J entered into yet ano- 
ther compromise on 4th September, 1943 by which the 
properties were agreed to be divided half and half with 
the stipulation that village Dhanepur was to go to C 
exclusively. Jamwanti Kaur died in 1947 and there- 
upon applications for mutation of names were hw 

(1) 1968 A. L. J. «xi. 
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both and a compromise was arrived at in the course of 
the mutadon proceedings. That compromise narrated 
that (i) the dispute between them had been settled 
earlier by way of a family settlement and that both 
pardes were joindy entitled to the entire properties in 
dispute, (k) the property had not till then been actually 
partitioned by metes and bounds and that the two par- 
ties would thereafter be the owners of the properdes 
mentioned m Lists A and B exciusivel), {S) the property 
uiendoned in List A was to go to 7 and the property 
mendoned in List B to C, and (4) though Dhanepur 
was in List B income from Tahbazari ot Dhanepur will 
be shared by both the claimants half and half and that 
both of them would be entitled to manage die holding 
of the market and the collection of the Tahbazari. C 
utilized the Tahbazari exciusivel) foi some years. J 
then instituted a suit for a half share in -the Tahbazari 
dues. The suit tvas resisted on the ground that the 
compromise af/plication was unregistered and the stipu- 
lation relating to the realization of the Tahbazari dues 
was a stipulation in respect of an immovable property 
of the value of above Rs.lOO and required registration 
under s. Registration Act The argument was 

sought to be met by the plea that though the document 
required registration, the purpose for which it was being 
lelied upon was a collateral purpose. The decision of 
the Division Bench w'as that upon terms of the compro 
mise, it was clearly a partition deed which declared, 
assigned, limited or extinguished the rights, title and 
interest of the parties in the properties dealt within it. 
It was further held that the mutation Court was con- 
cerned only with the question of possession and not of 
title. It was also observed that the compromise decree 
was silent in respect of the stipulation about the collec- 
tion of Tahbazari dues, and it cannot be said to have 
been incorporated in the order of the mutation Court 


1S7Z 


S.n.AM 

Sunder 

V. 

SiYA Ram 

B. frivjtt 
tavt, J. 



384 


THE INDUN LAW REPORTS 


[1972 

1978 and thus J could derive no advantage from the muta- 

miiam tion order as it did not incorporate that term. J had 

SUNDER jjjg compiomise application. It was 

SiyaRa m observed that the right to manage a market and the 
K. B. snv**. rieht to realize Tahbazari dues are immovable propertv 

lava. J ° . * .1 ^ . 

and the compromise petition required registration. 
The Division Bench finall) observed that the compro- 
mise was not being utilized for a collateral purpose 
but for the enforcement of tlie stipulation and, there- 
fore, it could not be admissible in evidence In that 
case, the crucial question that came up for decision was 
whether J had a right to hold the market and share the 
Tahbazari dues. This mattei was foreign to the nature 
ot the mutation case which was concerned only with 
the recording of names of parties over specific proper- 
ties The unregistered compromise was being relied 
upon in proof of title of J and that is why it was held 
that not being registered, it could not be received in 
evidence The four cases relied upon by the learned 
counsel, in our view, are easily distinguishable. 

On the other hand, the learned counsel for the res- 
pondent has placed reliance upon a large number of 
cases in support of his contention that notwithstanding 
non-registration, the compromise between the parties 
in the inst?nt case can be relied upon as a piece of ad- 
mission on the part of the appellants, or as a piece of 
evidence, or as recognition of an antecedent title. The 
compromise, Ann. 4, recites that the parties had come 
to terms. With regard to Lonapur properties it was 
recited what specific plots will be held by which party. 
With regard to the property now in dispute, it was men< 
tioned that the appellants had admitted (\Tasleem kiya 
hat) that the respondent had a half share. There was 
then a piayer that the mutation case be decided in ac- 
cordance with the terms of the compromise and neces- 



ALLAHABAD SSRJSS 


385 


2 ALL.] 

san entries be made in the village records. The order 
passed bv the S D O has, however, not been filed to 
show that the terms regarding the property ncnv in dis- 
pute were not incorporated in the order We are pre- 
pared to proceed on the assumption that the terms 
were not incorporated. The fact, however, remains 
that before the compromise was filed in the mutation 
Court, the parties had arrived at a settlement between 
themselves with regard to both the properties, one the 
subject-matter of dispute in that case, and the other 
not. In respect of the other, now in dispute, the appel- 
lants made a categorical admission that the respondent 
’lad a half share. It follows, therefore, that what they 
did was that the appellants recognized the existinje: title 
of the respondent and said that their «hare was half. A 
recognition of title or definition of a share on the basis 
of that recognition cannot be treated as creating, decla- 
ring. assigning, limiting or extinguishing, and right, 
title or interest in immovable propertv. Such a recog- 
nition may be oral or by a document, and if in a docu- 
ment, it would not reauire registration. Hiren Bihi v 
Sohan Bihi HX Devi Dayal v Wiazir Chand (2) and 
Sailesh Chandra Sarkar v.Btreshwar Chatterjee ^3^ have 
talren the view that an unregistered document can be 
relied upon in proof of admission of title In Hiren 
Bibi’s case HV the Privy' Council observ'ed that such 
a comnromise can in no sense of the tvord be an aliena- 
tion of nronertv but a family settlement in which each 
partv talc'*s a share of the family property by virtue of 
tile iiidenendent title which is, to that extent, and bv 
wav of compromise, admitted by the other parties Tn 
De'ii DnyaVs case (2) there avas a rent deed which stated 
t*nt one partiailar property avas owned by the members 
of the family in equal shares and in another particulaV 
propertv one of the executants had a .3 /4th share while 

A I R 1914 P. C. 44 . fSl 61 T C 338. 

(3) A I R 1B80 Cal $09 
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MT 2 the rest had a 1 /4th share. It was urged that the lease, 
"sil^AM being for a peiiod of more than one year and not being 
registered, vns not admissible in evidence under s. 49, 
siyaRam Registration Act. The Lahore High Court held that 
K. iTIsAas as a lease or as a document to prove title, it was not ad- 
missible, but there was no reason why the admission 
contained therein cannot be taken in evidence. In 
Sailesh Chn-n<’)a’s case (IV a lease was created by a decree 
based on compromise, which compromise decree was not 
reeistered In addition, it contained a recital that the 
disputed land did not pertain to the Jama of Rs.91 
The Calratta High Court held that it could not be dis- 
puted in view of the decision of the Judicial Committee 
in Hemanta Kiimari Devi v. Midnapur Zamin- 
dari Co. (2) that the Sulehnama should have been re- 
gistered in order to be effective as a lease but at the 
same time the ctatement in the Sulehnama. namelv. that 
the lands did not pertain to the Jama of Rs 91 might be 
admitted as evidence as admission made by the parties to 
the same. As such admission, it would only be a piece 
of evidence and it would be open to the partv who 
made the admission to show that it was made in cir- 
cumstance® which did not make the admission binding 
on him. The decision in Ren? Gopal v. T ?thi Ram (S) 
is clear that such a recital can be relied upon as a piece 
of evidence. In that case, a family settlement rvas 
arrived at in a mutation case by which the three parties 
agreed to mutation to the extent of 1 /.3rd each. The 
compromise was not registered. The Full Bench laid 
down five propositions and the fifth one reads thus : 

‘If the terms were not reduced to the form of 
a document”, registration was not necessarv /even 
though the value is Rs.lOO or uprvards) ; and, 
while the writing cannot be used as a document 

■'TR 1980 Cal B59. A.IR. 1919 p.c 70 

(S' A I.R. IMS All 641 (F. B-l. 
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Of title it can be Uied .vs piece of et idence for wiut 
it may be vvoith, e.g, as corroborative of other evi- 
dence or IS an admission of tlie transaction or as 
showing or explaining conduct.” 

It is clear, therefore, that the compromise can be taken 
into consideration as a piece of evidence. The next 
case relied upon is Bakhtawar v. Sunder Lai (1). This 
deals with a compromise arrived at in a mutation case. 
The compromise recited that the parties had already 
composed their differences regarding the property and 
had come to an arrangement between themselves by 
which their names were to be entered in respect of 
specific property therein. It was held that there was 
no necessity to have the compromise registered, as it 
did not create, assign, limit, extinguish or declare any 
title. It contained merely recital of fact, by which 
the Coirrt was informed that the parties had come to an 
arrangement. To sum up, therefore, we are of the view 
that the compromise could have been relied upon as an 
admission of antecedent title. 

The next contention of the learned counsel is that 
there was practically no evidence on the basis of whidi 
the finding with regard to title could have been given. 
This contention does not appear to be well founded. 
The appellants had examined Shyam Sunder, Putti Lai 
and Dwarka •whereas the respondent had examined 
himself and one Raghunath, The learned Deputy 
Director was entitled to believe one set of witnesses and 
not the other. This Court cannot undertake a reap- 
praisement of the .same evidence. The finding of the 
learned Dej^tity Director was mticired on the ground 
that there was no evidence to show that the original te- 
nant was Rhikham, 'the common ancestor of the parties. 

(1) A.LR. 1926 AH. 178 
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laro The learned Deputy Director perhaps referred to Shyam 
Simder’s admission about it in his evidence, Ann. A. 
suNosR It is also argued that assuming that some plots were an- 
SivaRam cestral, however, Ram Ratan was ejected from those 
— plots in 1340 F. and thereafter there was a resettle- 
ment by the Zamindar Jeewan Bux in favour or Ram 
Ratan and, therefore, Sia Ram had lost his title on ac- 
count of that resettlement under the Oudh Rent Act, 
which was then in force. We are not inclined to attach 
any significance to this argument. No documents were 
produced to prove 'the ejectment of resettlement. 
Reliance was placed merely on oral evidence. One 
Chandrapal Singh was said to be a witness of the re- 
settlement. but he was not examined and nor the Patta 
was exhibited. It is in these circumstances that the 
learned Deputy Director came to the finding that the 
Khata was ancestral. This is a pure finding of fact and 
cannot be disturbed. 

Altogether, therefore, this appeal has no substance 
and is dismissed with costs. 

'Appeal dismissed. 


CRIMINAL REVISION 


Before Mr. Justice Yashodanandan and 
Mr Justice P. N. Bahshi 

G.A.URI RAM . . Applicant, 

lOPi V. 

ST.\TE OF UTTAR PRADESH Oppo.site-Party. 

Telegraph Wire (Unlawful Possession) Act, 1 .5 2 (ft}— 

t«f. 
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A mere visual appreciation ol the coloui and lustre of the 
wiie coupled uith the measuiement of the diameter is not 
sulffcient to establish that the wire in question %vas copper wire 
which came wit tin the ptohibited category of telegraph wire 
as defined in s 2'b) of the Act. 

— ,j 5 — Offence undo the section not pioved — Coji- 

ciction undet is .^79 and 411 of the Indian Penal Code, if justi- 
fied. 

While mere possession is punishable under the 'I'elegraph 
Wire (Unlawful Possession) Act, dishonest possession alone is 
punishable under ss 379 and 411, I. P. C. If a person can. 
give a reasonable explanation for his possession he cannot be 
found guilty under ss. 379 and 411, I. P. C. But if the samp 
person was being prosecuted for an offence under the Tele- 
graph Wire (Unlawful Possession^ Act, his explanation is of 
no consequence. Even though hw possession might be inno- 
-cent and honest he would still be guilty under the Telegraph 
Wire (Unlawful Possession) Act. "flius the ingredients of me 
offence under the two Acts being different he cannot be convic- 
ted under ss 379/411, I P C. in the absence of a charge. 

Criminal Revision no. 2035 of 1969 from the order 
of P .N. Dubey, Temporary Civil and Sessions Judge, 
Mirzapur. 

C. S Saran and N. P. Midha, for the Applicant. 

P. N. Bakshi, J. : — Gauri Ram was convkted by the 
Sub-Divisional Magistrate, Robertsganj, under s. 5 of 
(he Telegraph Wire (Unlawful Possession) Act and 
sentenced to one year’s ligorous imprisonment. He 
filed an appeal which was dismissed by tlie Temporary' 
Civil and Sessions Judge, Mirzapur on 5th November, 
1969. Thereafter he has come up in revision to this 
Coitrt. The revision came up for hearing before the 
learned single Judge "who has referred this case fot dis- 
posal by a Bench. 

The case for the prosecution is that the accu.sed was 
found in posses.siou of six and half kgs. of telegraph wire 
at 8 25 p.m on 7th July, 1968 in village Ninga in con- 
travention of the provisions of s. 5 of tlie Telegraph 
Wire (Unlawful Possession) Act hereinafter called the 
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i»7i! Act. lhat Piatap Singh (P. W. 2), Station Officer of 
(.h riILm Police Station, Chopan, received infonnation through an 
WoF informer on 7th July, 1968 that the aj^plicant along 
u.P. with others had gone for cutting the telegraph wire, 
p V. He collected Bhola (P. W. 3) and Naradmuni (P, W. i) 
Baiahij proceeded to village Ninga accompanied by a posse 
of police constables from the outpost. About half a 
mile south of village Ninga near the telegraph line 
they heard the movements of some persons. It was 
about 8.15 p.m. On lighting their torches they saw five 
or six persons rolling copper wire. A chase was given 
to them. All except the applicant escaped. The ap- 
plicant rvas caught near poll no. 129/8. On search be- 
ing taken six and half kgs. of wire was recovered from 
his Jhola. Recovery memo Ext. Ka-2 was prepared on 
the spot in the present of the witnesses. The accused 
applicant was brought to the police station and a case 
was registered against him under the aforesaid Act. 

Bashistha Misra, S. I II (P. W. 7) conducted the in- 
vestigation of the case. He interrogated the witnesses, 
prepared site-plan Ext, Ka-6 of the place where the ap- 
plicant w’as arrested with the incriminating article. He 
took the torch in his possession and prepared its memo 
Ext. Ka-7. The wire was sent for examination to Sbri 
Ram Mohan Khare (P. W. 1), Assistant Engineer, Tele- 
phone, Varanasi. On receipt of his report to the effect 
the wire in question was telegraph wire, Sheo Narain 
.Singh (P. W. 5), the then Station Officer, submitted tlie 
charge-sheet against the accused. Sanction for prosecu- 
tion was duly obtained as required under s. 7(1) of the 
\.ct The Superintendent of Police, Mirzapur, was 
authorised to file the complaint under s. 5 of the Act. 
The prosecution in support of its case examined Pratap 
•Singh (P. W. 2), Station Officer, Chopan, Bhola (P.W.3) 
and Nardmuni (P W. 4) as witnesses of feet and Sri 
Ram Mohan Khare (P. W 1) as the expert of the telc- 
f^Kme wire- 
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The accused applicant denied his guilt. According 
to the applicant he was arrested by the police from his 
house. Subhan (D. W. 1) and Lalai (D. W. 2) were 
produced in support of the defence case. In their state- 
ment under s. 342 of the Criminal Procedure Code the 
accused stated that the prosecution witnesses were depo- 
sing under the police pressure. Subhan (D. W. 1) is 
the neighbour of the accused and Lalai (D. W. 2) is his 
father. Regarding the time, place and manner of the 
arrest we have the statements of Pratap Singh (P. W. 2), 
Station Officer, Chopan, Bhola (P. W. 3) and Narad- 
muni (P. W. 4) Pratap Singh has stated that on re- 
ceiving information from an informer at Obra that 
some persons had gone to cut wire towards the village 
Nitiga, he collected Bhola and Naradmuni and some 
police force and proceeded towards that village. About 
half a mile south to the village near the telephone line 
thej' beard some ahat. On tlirowing their torch light- 
tbey saw five oi six persons rolling the wire. Inspite 
of a chase being given the miscreants ran a-ivay, except 
ilie accused who was caught near pole no, 129/8. A 
Jhola was found in the hand of the applicant which 
mntained six and half kgs. of rvire The accused was 
brought to the police station and an entr}' was made in 
the general diary at report no. 8 copv of which is Ext 
Kii-3, Bhola (P. W. 3) and Naradmuni (P W 4) are 
p'lblic witnesses. They corroborated the proseaition 
'•ton in all its material particulars. We have persued 
the statements of these witnesses but we do not find anv 
contradiction or anv other infirmity therein for reject- 
ing their statements. Both the courts below have relied 
upon these statements and we are in complete agree- 
ment with the finding of fact drat the wire in question 
was recovered from the possession of the acoised-appH- 
rant at the date, time and place as alleged by the pro.se- 
cution 
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Ihe crucial question, however, which has to be de- 
cided IS, whether the wire in question was “telegraph 
wire” within die meaning of s. 2(6) of the Telegraph 
Wire (Unlawful Possession) Act S. 2(b) of the Act 
runs as follows . 


"(b) ‘Telegraph wire’ means any copper wire 
the guage of which, as measured in terms of 
pounds per mile is between 147 and 153 or bet- 
ween 196 and 206 or between 294 and 306.” 


The case for the prosecution is that the statement of 
(?. W, 1) Sri Ram Mohan Khare, Assistant Engineer, 
Telephone, who has been produced as the expert -wit- 
ness, fully establishes that the wire in question was 
‘telegraph wire’. We shall, therefore, scrutinise his 
^tatement. Shri Ram Mohan Khare received the -wire 
in dispute on 30th August, 1968 in a sealed packet 
through constable Badruddin. He opened the sealed 
packet and measured its diameter. The measurement 
was 2.82 m.m. He then examined the colour and 
lustre of the wire. Thereafter he arrived at the con- 
clusion that the sample of wire which he had examined 
was copper wire. In his examination-in-chief Shri Ram 
Mohan Khare has stated thus : 

*Main seuled packet ko khola to usme do tar 
mila unka diameter napne par 2.82 m.m. mila 
Taronke rang lustre aur diameter se gyat hua ki vc 
tar ke coils 200 pound parti meel tamhe ke tar 
ke tiikare hain. Yeh telegraph wires hai aur is 
telegraph wire unlawful ke antargat adta hai.” 

The -witness when subjected to cross-examination stated 
as follows : 


Tar JO gaya tha uskt density nahi nikali thi. 
Density se nahi malum hota ki kaun kaun se alloy' 
mile hue hai. Maine tar ke rung aur vske chanwih 
aur gauge se aya kiya ki xvah tar pure copper hai. 
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200 pound pratimeel tambe ke hikra hai. Maine 
koi bhi metallurgical lest nahi kiya aur na uske 
karane ke avasyakata thi. Usi teen bato se taya 
kiya ki pure copper wire telegraph hai. Iska koi 
scientific test nahi hai, aur na maine kiya. Agra 
telegraph wire me aur koi dhatu mill hogi to usha, 
gauge vary kar fata hat, aur isliye wah aapane de- 
partment ka tar nahi rah fata.” 


On the basis of this statement it was urged by the coun- 
sel for the State that the prosecution has succeeded in 
proving that the wire recovered from the possession of 
the accused-applicant was telegraph wire belonging to 
the department within the meaning of the Act. We 
are, however, not satisfied how a mere look at the 
colour and lustre of the wire coupled with the measure- 
ment of the gauge could lead to a conclusion that the 
wire in question was copper wire. As such we sum- 
moned Sri Ram Mohan Khare before us so that he 
could satisfy us on this question. We questioned Sri 
Khare regarding the test which he had performed in 
aiTiving at the conclusion that the sample of wire test- 
c<l the diameter of the wire by means of a micrometer 
ment before us Shri Khare claimed to have first measur- 
ed the diameter of the wire by means of a miscrometei 
screw guage Having thus ascei'tained the guage of the 
rv'iie Shri Khare claims to have taken recourse to the 
Line Construcrion Code of the Posts and Telegraph 
Department By comparing the gauges of the wire in 
the table provided in that Code he found that the gauge 
of the wire tallied with 200 pounds per mile copper 
wire of the department He then examined the colour 
and lustre of the wire and came to the conclusion that 
it was telegraph rvire of the weight of 200 pounds per 
mile belonging to the Posts and Telegraph Department. 
Shri Khare thus repeated the .same version before this 
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Shri Ram Mohan Khare depended solely upon his vast 
experience and ocularability to conclude that tlie wire 
in question was a copper wire, within the meaning of 
the Act, To clarify matters further we questioned 
Shri Chakravarti and asked him if it was necessary that 
all the three tests mentioned above must be conducted 
before a final opinion can be given that a particular ^vire 
is copper wire or whether the same could be determined 
by undertaking any one of the above mentioned three 
tests. His reply tvas that "It is necessary that all the 
three tests must be conducted before it can finally be 
held that the wire is copper wire as is prohibited under 
the Act.” This answer given by the witness has put an 
end to the entire controversy in the case The tests 
which ought to have been conducted as per statement 
of Shri C. R. Chakravarti have not been so conducted 
in the case before us A mere visual appreciation of 
the colour and lustre of the wire coupled wdth the mea- 
surement of the diameter is in our opinion not sufficien 
to establish that the wire in question was copper wire 
which came within the prohibited categorv of telegraph 
wire as defined in s. 2(&) of the Act. Our observation 
should by no means be construed to mean that Tce are 
laying dowm any particular mode of testing the genuine- 
ness or otherwise of the copper wn're belonging to the 
Telegraph Department That is not the matter with 
which we are concerned. If is for the department to 
lay down its tests All that we has-e decided in the j^re- 
sent case is that the tests conducted herein are not suffi- 
cient to establish that the wire in question was copper 
wire, the possession of which is prohibited and punish- 
able under the said Act 
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As the last resort counsel for the State has submitted 
that even if the offence is not proved under 'the Tele- 
graph Wire (Unlawful Possession) Act yet the accused- 
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1973 Couit which he had given before the Sessions Conn 
gHotRam He did not throw any further light on the question at 
siATOop satisfied with his statement 

u.p. and, therefore, we summoned Shri C. R. Chakravarti 
p,N. Assistant Engineer, Lines and Wiies and Cables, OflBce 
of the Senior Electrical Engineer, Calcutta (West Ben- 
gal). The statement of Sri Chakravarti has been very 
frank and has dispelled some of the doubts which wc 
had regarding the proper test necessary for coming to 
a conclusion whether a particular wire is copper wire, 
within the meaning of the Act. Sri Chakravarti stated 
as follows: 


“In our department in order to test as to whe- 
ther a particular sample is copper wire of the Posts 
and Telegraphs Department or not •we measured 
the diameter of the ivire with the said of amiao- 
meter screw’ guage, the weight and we find out 
the resistance of the wire. On the basis of these 
datas we can conclude as to whether the wire is of 
the Post and Telegraphs Department or not. In 
this particular case, it appears that Mr. Ram Mohan 
Khare on account of his experience by examining 
the wire visually on account of its lustre and colour 
concluded that it w’as copper wire. After measur- 
ing the diameter, he could definitely work out that 
one mile of copper wire would w^eight 200 lb. 
copper ■wire of this WJ’eight and diameter is wire of 
the Post and Telegraphs Department.” 


From the above statement of Sri Chakravarti it appeals 
to us that in the case before us even though according 
to hi*) statement three tests are carried out by his depart- 
ment, namley : (a) measurement of diameter : (b) taking 
of weight, and (c) finding out the resistance of wire. 
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im applicant can be convicted for the minor offence under 
Gaum Ram s. S79I411 of the Indian Penal Code. Counsel for the 
staibof accused argues that the minor offence which has been 
made culpable under s. 238 of the Criminal Procedure 
Code must be one under the same Act of which the 
major offence has not been proved. We have examined 
this argument carefully. We do not agree with the 
contention of the counsel for the applicant for the sim- 
ple reason that the word 'offence’ has been defined in 
s. 4(o) of the Criminal Procedure Code which reads as 
follows : 

“(o) ‘Offence’ means any act or omission made 
punishable by any law for the time being in force ; 

It also includes any act in respect ^ which a 
complaint may be made under s. 20 of the Cattle 
Trespass Act, 1871 (1 of 1871).” 

On a perusal of s 238 of the Criminal Procedure Code 
we find that "when a person is charged with an offence 
consisting of several particulars, a combination of some 
only of which constitutes a complete minor offence and 
such combination is proved, but the remaining particu- 
lars are not proved, he may be convicted of the minor 
offence, though he was not charged with it.” S.-'238 of 
the Criminal Procedure Code does not lay down any 
limitation on the definition of the word ‘offence’. The 
said word as mentioned above has been defined in s.4(o) 
of the Act. The definition applied to "any act or 
omission” punishable by any law "for the time being 
in force.” As such we do not find any justification in 
law for siccepting the submission of counsel for the ac- 
cused-Jipj iicant. What is a minor offence would de- 
pend apon the sentence which is provided by law for 
that offence. An offence under s. 379/411 is punish- 
able by three years’ rigorous imprisonment while an 
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ofEence under the Telegraph Wire (Unlawful Posses- 
sion) Act is punishable by five years’ rigorous imprison- 
ment. In that sense the offence under s. 379/411 of 
tlie Indian Penal Code would certainly be a minor 
offence. But there is yet another difficulty in our way. 
The diffiailty is that while mere possession is punish- 
able under the Telegraph Wire (Unlawful Possession) 
Act dishonest possession alone is punishable under s. 
379/411 of the Indian Penal Code. A person may in 
good faith have purchased an article which may ulti- 
mately be found to be stolen. If he can give a reason- 
able explanation for his possession he cannot be found 
guilty under s. 379/411 of the Indian Penal Code. But 
if the same person was being prosecuted for an offence 
under the Telegraph Wire (Unlawful Possession) Act, 
his explanation is of no consequence. Even though his 
possession might be innocent and ' honest he would 
still be guilty under the Telegraph Wire (Unlawful 
Possession) Tct. Thus we find that the ingredients of 
the offence under s. 5 of the Telegraph Wire (Unlawful 
Possession) Act are different to the ingredients of the 
offence under s. 379/411 of the Indian Penal Code. As 
such in the absence of a charge under s. 379/411 of the 
Indian Penal Code we are unable to convict the accused 
under this section. 
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Having thus considered the entire evidence on the 
record and the questions of law that have arisen in this 
case we are of opinon that the guilt of the accused has 
not been established for the offence for which he had 
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Before Mr Justice S. D. Khare and Mr. Justice 
K. B. Srivastava^ 
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STATE OF U P AND ANOTHER Apfllants, 




BADLANI LAKSHMAN 

GOVIND AND OTHERS ... RESPONDENTS. 

Constitution of India, Art, 14 — Discrimination — Protection 

against — Extends to executive action also. 

The protection against discrimination afforded by Art. 14 
extends not merely to legislative action but also to executive 
action in exercise of express statutory powers. 

State of West Bengal v. Anwar Ah (1) and Basheshar Nath 
V. Income-tax Commissioner (2) relied on. 

Civil Service — Selection for promotion-^^Adverse entry in the 
Character roll against which appeal was pending— Considera- 
tion ojj at the time of selection — Adverse entry subsequently 
oidered to be expunged — Propriety of selection — Pnnaple of 
natural justice — Violation of — t/orest Service Rules, 1952 
Appendix B, 

Held; in making the selection of Assistant Conserva- 
tors oi Forest from amongst the Forest Rangers in the 
year 19li4, without keepmg one post vacant for the petitioner 
in case after his appeal had been allowed and he was consider- 
ed fit for permanent appointment to the post of Assistant 
Consenator of Forest, there can be no doubt that the Chief 
Conservator of Forest and the State Government did not act 
fairly and the petitioner has suffered for no fault of his. In 
the circumstances of the case there can be no doubt that the 
rules of natural justice were violated. 

•While sitting at Lucknow. 

(1) A .1 R 1952 S.C. 75. (2) A I.R. 1959 S, C. 149. 

62-ad 
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Lawn oj India P A'. Roy (1) and Poonamalh Ramayya 
SfaU' of A. P (2) relied on. 


OP U P. 

BiDLiiM Special Appeal No. 157 of 1969 against the judgment 
Ukbiiman and order dated K^th July, 1969 passed by Gursharan 


Govznd 


L.\l, J. in Writ Petition no. 323 of 1968 


Advocate General, Umeih Chmidra, for Appellants 


P. C. Snmal, B. R. Go. and R. N. Tttvedi, for Res- 
pondent no 1 


H. D Srivaslava and i'. P Pathak, for Respondent 
nos. 2 and 7. 


P. C. Sriswal, for Respondent nos 4 and 5. 

B. C. Saxena, for Respondent no 6 

S. D. Kh-are^ J.: — ^This is a special appeal directed 
against an order dated 13th August, 1969, passed by a 
learned single Judge of this Court, allowing the writ 
petition filed by Badlani Lak .hnian Govind Ram and 
quashing the selection evidence by the preparation of 
Lists ‘A’ and ‘B’ in Ann. Ill to the writ petition and 
the notifications and Anns. 10, 11, 12 and 13 to the writ 
petition based on the said selection. The reversion of 
the petitioner which had taken place as a result of the 
aforesaid selection was also quashed. 

The fects leading to this special appeal, briefly stat- 
ed, aie that the petitioner Badlani Lakshman Govind 
Ram was appointed on 1st Apiil, 1948, as a temporaiy 
Forest Ranger in Uttar Pradesh. He was confirmed 
as Forest Ranger on 3id February, 1949. About 
seven years later he was j^romoted to the post of Assis- 

(1) A.I.R. 1968 S.C. 880. (3) A.I.R 1989 A.P, 21, 
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tant Conservator of Foiest in an officiating capacity 
and had continued to officiate as such till the date of 
the filing of the "writ petition in the year 1968. In the 
year 1964 the recruitment of Assistant Conservators of 
Forest from amongst the Forest Rangers by way of pro- 
motion was orde’.ed to be held according to the U. P. 
Forest Service Rules, 1952 (hereinafter referred to as 
the Rules). The petitioner was senior enough to be 
considered for such selection, but he was not approved 
for permanent absorption as an Assistant Conservator 
of Forest because for the year 1960-61 an adverse en- 
try had been made in his character roll without any 
just cause and due to the mala fides of the immediate 
boss and the same could not be expunged till the year 
1967. The bad entry in his character roll, which was 
extiemely damaging and revealed that he was not a 
straight officer and his integrity was doubted, was com- 
municated to( the petitioner for the first time on 1st 
August, 1963, that is to say, more than two years after 
the entry was expected to have been made The peti- 
tioner filed an appeal against that adverse entry in the 
month of November, 1963, but it could not be disposed 
of till 16th December, 1967, when the adverse entry 
was ordered to be wholly expunged 

About two months after the petitioner had filed an 
appeal against the adverse entry which had been made 
in the character roll, the State Government ordered 
that a selection for eleven permanent posts and of fifty- 
one persons for officiating and temporary promotions 
be made in terms of the Rules. The Chief Conserva- 
tor of Forest forwarded to the Public Service Com- 
mission, Uttar Pradesh, a list of twenty-two Forest Ran- 
gers for being consideied at the selection for eleven 
permanent posts. He also forwarded a list of fifty-one 
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1072 Forest Rangers for being approved for officiating and 
Snra temporary appointments. The name of the petitioner 
*’• was included in the second list only. The Public Ser- 
badiani Commission recommended the names of twenty 
Govind Forest Rangers for })ermanent promotion and of sixty 
s D Khare, Forest Rangel s for officiating and temporary appoint- 
^ ments. The contention of the petitioner was that inas- 
much as at the time of the preparation of the list by 
the Chief Consetvator of Forest and the Public Ser- 
vice Commission and also when the final selection took 
place in the \ear, 1966 the adverse entries which were 
ultimately ordered to be expunged were still there in 
his character roll, he was very much prejudiced for no 
fault of his There was also danger of his being re- 
verted to the post of Forest Ranger if and when the 
number of posts which were required to be filled on 
officiating and temporary' basis decreased Such con- 
tingenC)^ had, in fact, arisen and an order for the rever- 
sion of the petitioner to the post of Forest Ranger had 
been passed. It was on these allegations that the peti- 
tioner had prayed for the reliefs which were ultimately 
granted, when the writ petition was allowed. 

App, ‘B' of the Rules deals with the procedure for 
recruitment by promotion. Para. 1 provides that the 
selection shall be strictly on merits and will be made 
from amongst Forest Rangers eligible under the rules 
for promotion. Para. 2 enumerates the qualities that 
must be there iri the candidates who is approved for 
promotion, and out of the nine qualities enumerated 
"(iv) straight forwardness” “(v) dependability”, ”(vi) ■ 
integrity”, ‘Vviiil effective supetvision” and " (ix) efforts 
to eliminate corruption" were also there The adverse 
entrv which has been given to the petitioner for the 
year 1960-61 was bound to cast a good deal of doubt 
on all the five qualities enumerated above. 
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Para. 3 of App. ‘B’ required the Chief Conservator 
of Forest to draw up a list of most suitable Forest Ran- 
gers from amongst those who are eligible for promo- 
tion to the service in a particular year. The num- 
ber in the list was required to be double the number 
of vacancies which were intended to be filled substan- 
tively during the course of the year. 

Paras. 6 and 7 of App. ‘B’ of the Rules provide for 
the procedure before the Public Service Commission. 
The Public Service Commission was required to exa- 
mine the character rolls of all the Forest Rangers and 
was empowered to add any new names to the list. 

The contention of the petitioner was that in view 
of the most damaging adverse entry which had been 
given to him for the year 1960-61 — an entry which had 
been subsequently expunged in its entirety, the Public 
Service Commission could not have included his name 
in the list of Forest Rangers fit for confirmation as Assis- 
tant Conservators of Forest 

Under the Rules the Government was to accept 
the recommendation made by the Public Service Com- 
misson and to make appointments after re-arranging 
the list according to the original seniority of Forest 
Rangers. 

From what has been stated above it is clear that the 
entries in the character roll of a Forest Ranger were 
to play a very important part at both the stages of the 
selection, that is to say, (1) when the Chief Conserva- 
tor of Forest prepared the list of approved candidates 
for submission to the Public Service Commission, and 
(2) when the Public Service Commission on examina- 
tion of the character rolls of the Forest Rangers ass^ss- 
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ed their suitability for being promoted to the post of 
Assistant Conservators of Forest 
The contention of the petitioner, therefore, was that 
the authorities concerned did not act fairly. He has 
no particular grievance against the Public Service Com- 
mission because it was bound to consider all those en- 
tries in the character roll which existed at the time the 
character roils were fonvarded to it along with the list 
prepared by the Chief Conservator of Forest. The 
contention of the petitioner, however, was that in his 
case there tvas no observance of the rules inasmuch as 
an adve se entry which should not have been there in 
the character roll — ^and which had been later expung- 
ed in its entirety — was allowed to remain on the record 
and to prejudice his case both before the Chief Con- 
servator of Forest and the Public Service Commission 
The facts stated above, as found by the learned sin- 
gle Judge after a perusal of the affidavits filed by the 
parties, have not been disputed before us at the time of 
the arguments in this special appeal. However, it has 
been contended by the learned counsel for the appel- 
lants that the writ petition should not have been allow- 
ed because — 

(1) no Government servant can claim promo- 
tion as a matter of right; 

( 2 ) inasmuch as the adverse entries made in the 
character roll of the petitioner had existed till the 
\ear 1964; both the Chief Conservator of Forest 
and the Public Service Commission were perfectly 
justified in making the selection upon the consi- 
deration of those entries; 

(3) the orders passed by the Government at the 
time of making the selection were executive orders 
and should not have been quashed; 
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(4) no question of natural justice could arise in 
the circumstances of the case; and 

(5) in any case the entire selection should not 
have been quashed, because if that is done so many 
othei Forest Rangers would suffer for no fault of 
theirs. 

In our opinion there is no force in any of these con- 
tentions. 
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It IS true that no Government servant can claim that 
he should be promoted as of right and according to his 
seniority, but this is not what the petitioner had claim- 
ed. His contention was that the procedure as laid 
down in App ‘B’ for recruitment by promotion was 
not followed, and although he was eligible for being 
considered for promotion, his case was notf^considered 
in its true peispective because of the existence of cer- 
tain adverse entries which had subsequently been 
expunged. 

So long as those adverse entries existed in the charac- 
ter roH of the petitioner both the Chief Conservator 
of Forest and the Public Service Commission were 
bound to consider them. However, after an appeal 
had been filed by the petitioner against the adverse re- 
marks which had been given to him for the year 1960- 
61, it was open to the Chief Conservator of Forest to 
have made a request to the Government to expedite 
the disposal of the appeal. Either the selection should 
not have been ordered before the disposal of the peti- 
tioner’s appeal, or, in case that was not considered to 
be expedient, a post could have been left vacant for the 
petitioner so that his case could not be prejudiced in 
the event the appeal filed by him was ultimately allow- 
ed. 
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1973 Art. i4 oi the Constitution assures every citizen that 
- — tne : 5 Ute sliali not deny to sucn person equality be- 
ofXp. toie die law or the equal protection of the laws within 
bapUm the territory of India. Art. 12 of the Constitution de- 
1 .AK.MIMAN ‘(Jig jjiate” as including the Government and 
Parliament of India and the Government and the Legis- 
s o lature of each of the States and all local or other autho* 
rities within the territoiy of India or under the con- 
trol of the Government of India. Art. 13(3) (a) of 
the Constitution defines “law” as including any Ordi- 
nance, Order, Bye-law, Rule, Regulation, Notification, 
Custom or Usage having in the territory of India the 
foice of law. 

Fr om the definition of the “the State” and “law” as 
contained in the Constitution it is clear that the protec- 
tion against discrimination afforded by Art. 14 extends 
not merely to legislative action but also to executive 
action in exercise of express statutory powers. Patan- 
jALi Sastri, C. J. pointed this out in the case of State 
of West Bengal v. Amuar Ah (1), and observed as fol- 
lows: 


“And as the prohibition under the Article 
directed against the State, which is defined in Art 
12 as including not only the Legislatures but als 
the Governments in the country. Art. 14 secure 
all persons within the territories of India again, 
arbitrary laws as well as arbitrary application 
laws. This is further made clear by defining ‘la^ 
in Art. 13 (which renders void any law which tak 
away or abridges the rights conferred by Part I 
as including among other things, any ‘order’ 
‘notification’, so that even executive orders or no' 
fications must not infringe Art. 14”. 

(1) A.I.R. 1968 S.C. 76, 
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uei.eirmg to Ai t 14 of the Coiisiitution S. R. Das, 
C j obseived in tjie case of Basheshat Nath v. Income- 
tax K.otnmissiont 1 (1) that — 

“The undei lying object of this Article is un- 
i.uubteclly to secure to ail peisons, citizens or non- 
citizens, the equality of status and of oppoiiunity 
referred to in the glcrious preainlte ot our Cons- 
Luution It combines the linglisn doctrine of the 
lule of law and the equal protection clause of the 
14th Amendment to the American Federal Consti- 
tution which enjoins that no State shall ‘deny to 
any pe.son within its juiisdiction the equal pro- 
tection ot the laws'. T.iere can, therefoie, be no 
doubt or dispute that this Article is founded on a 
sound public policy recogmised and valued in all 
civilised States. Coming then to the language of 
the liticlc, It must be noted first and foremost 
that this Article is, in foim, an admonition addres- 
sed to the State and does not directly put port to 
confer any i ight on any person as some of the other 
.\,i tides, e g Art 1 9 do . The command of 

the Article is directed to the State and the reality 
of the obligation thus imposed on the State is the 
measure of the fundamental right which every per- 
son within the territory of India is to enjoy . 

In the third place it is to be observed that, by 
virtue of Art 12, ‘the State' which is, by Art 14. 
forbidden to discriminate between persons indudes 
the Government and Parliament of India and the 
Government and the Legislature of each of the 
States and all local or other authorities xvithin the 
territory of India or under the control of the Gov- 
ernment of India Thus Art. 14 protects 
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\m us from both legislative and executive tyranny by 

way of discrimination.” 

V.’ ' In the case of Union of India v. P K. Roy (1) it was ob- 
served that the extent and application of the doctrine of 
natural justice carmot be imprisoned within the straight 
s. D. Khare, jacket of a rigid formula. The application of the doc- 
trine depends upon the nature of the jurisdiction con- 
ferred on the administrative authority, upon the charac- 
ter of tlie rights of the persons affected, the scheme and 
policy of the statute and other relevant circumstance 
disclosed in the particular case. 


The Andhra Pradesh High Court in the case c 
Poonaraalh Ramayya v. The State of Andhra Pradesf 
(2) observed that even where an order passed by thi 
Government cannot be strictly called judicial or quasi 
judicial, there is duty to act feirly 

In the cose of the petitioner we find that ii 
making the selection of Assistant Conservators of Fore, 
from amongst the Forest Rangers in the year 196' 
without keeping one post vacant for the petitioner i 
case after his appeal had been allowed and he was cor 
sidered fit for permanent appointment to the post c 
Assistant Conservator of Forest, there can be no doui 
that the Chief Conservator of Forest and the State Go 
ernment did not act fairly and the petitioner has st 
fered for no fault of his. In the circumstances of tl 
case there can be no doubt that the rules of natural ji‘ 
tice were violated. 


The learned counsel for the appellants has relied 
the following cases in support of his contention that t 
directions that adverse remarks should be communicat 
to the employees are merely administrative and have 
force of law, and, therefore, where a departmental p 

a) A.I.R. 1968 S.C. 860. (3) A I R 1969 A P. 31. 
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motion committee has acted on the basis of the adverse 
entries in the character rolls which had not been com* 
municated to the employees, their action, unless it was 
mala fide, was not open to challenge: 

(a) B. V. Kanniah Chhetty v. Inspector General 
of Police (1). 

(b) Prakash Chand Sharma v. The Oil and 
Natural Gas Commission (2). 

(c) State of Rajasthan v. Shri Guman Singh (S). 
In our opinion none of these three cases will apply 

to the facts of the present case. It was held by the High 
Court of Mysore in the case of B. V. Kanniah Chhetty v. 
Inspector General of Police (1) that although adverse 
remarks passed against officers in the confidential re- 
ports ought to have been communicated to them, it 
cannot be said, on the mere circumstance that it had 
not been so done, that they are fit for promotion. The 
reason given was that the Government instructions 
that the adverse remarks should be communicated to 
the officers concerned is merely an administrative order 
and has no force of law. It was observed that — 

“If an authority has exercised its discretion in 
good faith and not in violation of any law, such 
exercise of disci etion cannot be interfered! with 
merely on the ground that it could have been exer- 
dsed differently.” 

It was held that there was no violation of Art. 16 of 
the Constitution as the cases of the petitioners were 
considered factually on the basis of the existing re- 
marks. 

In the case of Prakash Chand Sharma v. The Oil and 
Natural Gas Commission ^2) an order passed on the re- 

(1) 1967 Service L.R 616. (2) 1970 Service L R 116, 

(8) 1971 Service L R. 860, 
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coinmenclation of departmental promotion committt 
State was challenged’ Oil the ground that it was discrimini 
tor\ Four Junior Transport Inspectors, who wei 
junior to the petitioner, were appointed Senior Tran 
Go^rvn pQ.f Inspectors udiile the petitioner ivas not so appoin 
i 0 Kharc. ed Later, on a representation made by the petitione 
^ he was infonned that he had been passed over becaui 
of certain adverse entiies existing in his confidenti, 
leports It was held that the order could not be sai 
to be disc- iramatoiy because the departmental promi 
lion committee could act only on the basis of entri( 
existins: in the confidential reports In the course ( 
the judgment it was observed that although instructioi 
regarding confidential reports (that adverse entri( 
should be communicated to the officers concemei 
were not proper^ ob.served, but there was no mala fic 
on the part of the denartmental promotion committi 
or anyone else 

In the case of State of Rajasthan v. Shri Giiman Sinp^ 
fl) it v'as held bs the H’’gh Court of Rajasthan that tf 
power exe’cised by the departmental promotion con 
mittee was executive and not quasi-judicial. Tf 
argument, that the recommendations made bv the d 
partraental promotion committee were vitiated becaui 
the committee did not proceed to communicate all e) 
tries in the confidential reports to the petitioner an 
did not give him an opportunity to get himself cleare 
was not accepted 

None of these three cases will apply to the facts < 
the present ca.se for the simple reason that in none i 
these three cases the entries made against the petitiorii 
had been expunged and his case had been considerf 

on the basis of entries which must be deemed never 
a) im Sen ice L R 360, 
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have existed in the confidential reports or the character 
roll. The petitioner does not contend that the Public 
Service Cciv.inission had not considered his case pro- 
perly. His contention, on the other hand, is that an 
pbsoluteh inron-ert record vns both before the Chief 
Conser\^tor ^ f Porest ard Public Service Commission 
at the time Im;, case was coiisidei ed, and, therefore, so 
far as the petitioner was concerned the rules cjovernincf 
the procedure for recruitment bv promotion as contain- 
ed in App. ‘B’ of Rules M’ere not properly observed. 
In the circumstances of the present case there can be 
no doubt that the rule of natural justice were not dis- 
cussed. 

There is no force in the contention that the entire 
selection should not have been quashed In the first 
place it M'as necessary because the petitioner cannot get 
h's redtC'S unless the entire selection is quashed. In 
the '>econd place the selection was not *!trictlv in accor- 
dance virth ihe Rules, because, as pointed out by the 
learned single Judge, twenty names svere approved for 
permanent absorption when a list of onlv twentv-tivo 
name': had been drawn for filling up eleven posts only, 
and in the third place although the Rules required 
that all the candidates w^hose names were included in 
the final list had to be intervdewed by the Oammittee, 
no inters'iew was held in the case of two Forest Ran- 
gers 

The contention of the learned counsel for the ap- 
pellants that the rule providing for interview of the 
candidates were merely directory is not borne out from 
the language of para 7 of App. ‘B’ to the Rules, which 
reads as folloxvs • 

“The Seoretaiy to Government in the Forest De- 
partment shall then in consultation with the Com- 
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mission, fix a date and call for interview only 
those candidates whose names are contained in 
the final lists diawn up by the Commission. These 
candidates shall then be interviewed by the Selec- 
tion Committee 
It is true that under r. 27 of the Rules the Governor, 
when satisfied that the operation of any rule regarding 
the conditions of service of the members of the service 
causes undue hardship in any pa:ticular case, he may, 
in consultation with the Commission, by order dispense 
with or relax the requirement of that rule. However, 
there is nothing on the record to show that any such 
order was passed by the Governor with regard to para. 
7 of App. ‘B’ at the time when this selection was made 
in the year 1966. 

There is no force in this special appeal, and it is dis- 
missed with costs. 

Appeal dismisseo, 
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Before Mr Justice G C Mathur and Mr Justice 
H. N Seth 

HARSH NARAIN alias HARSHU and others 

Petitioneri 


V. 

DISTRICT MAGISTRATE 

AND ANOTHER RESPONDENT 

Constitution of India, Art. Z2{i)—U. P. Control of Goona 
Act, 1970 does not offend Art. 22(4) 

The Act is not a law providing for preventive detention a' 
cannot be challenged on the ground of being offensive to J 
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U. P. Control of Goondas Act, 1970, ss, 3(S) and 3(l)(fl) (6) 
(c) — Otder under s. 3(3) — District Magistrate to be satisfied as 
to existence of conditions mentioned in els. (a) (b) and (c) of 
L 3(1). 

An order under s, 3(3) of the Act cannot validly be made 
nnl ffss the District Magistrate is satisfied as to the existence 
of each one of the condiuons mentioned in els. (a), {b) and 
(c) of s. 3(1). Cl. (c) of s. 3(1) of the Act cannot be confined 
to the non-availability of witnesses in a criminal case pending 
on the date on which the order is passed by the District Magis- 
trate. 

Kamla v. The State of U. P. (1) over-ruled. 

> s. 3(1) (o) (6) and (c) — Notice — General nature of the 

material allegations missing — Defect fatal. 

The defect of not- setting out the general nature of the mate- 
rial allegations in the notices is a &tal defect as it results in 
non-compliance with the provisions of s. 3(1). The notices 
cannot be deemed to be notices under s. 3(1). 

Civil Miscellaneous Writ No. 2626 of 1972. 

S. C. Khare, S. C. Agarwal, A. P. Singh and G. N. 
Verma, for the Petitioners. 

S. C., for the Respondents. 

G. C. Mathur, J. : — The three petitioners are real 
brothers. The Dismet Magistrate of Allahabad, has 
passed orders against each one of them under s. 3(3) 
of the U. P. Control of Goondas Act, 1970, exteming 
them fiom the district of Allahabad for a period of 
six months. These externment orders have been 
challenged by the petitioners. After hearing counsd 
for the parties, we passed short orders on July 13, 1972, 
allowing the writ petitions and quashing the extern- 
ment orders. We now proceed to give our reasons for 
the order. 

The Act was enacted for the purpose of controlling 
and suppressing goondas with a view to the mainten- 
ance of public order. S. 2(6) defines 'goonda' thus: — 

(1) Writ Petition No. 784 of 1973 decided on 14-7-1973, 
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“2. (l^) ‘Crooncla uieaiia a pei-ion iviio — 

(i) eitiiCi b) huviseit or as a niembei or 
leader of a gang, habiLuail) conimus, or at- 
tempts to Lorainit, or abets the commission of, 
offences punishable under Chap. XVI, Chap. 
XVII or Cnap XXII of the Indian Penal 
Code; oi 

( 11 ) has been convicted under the Suppres- 
sion of Immoral Trafl&c in Women and Girls 
Act, 1956; oi 

(lii) lias been convicted not less than thrice 
under die U P. Excise Act, 1910; or 

(n) is generally reputed to be a person who 
IS desperate and dangerous to the community." 

Aliy person, who falls within one or more of the four 
clauses, will be a goonda S. 3 makes provision regaid- 
ing the externment, etc of goondas. Sub-s. (1) requires 
the District Magistrate to give a notice to the person 
against whom action is proposed to be taken. It 
reads : 

‘‘3. (1) Where it appeals to the Distiict Magis- 
trate — 


(а) that any person is a goonda; and 

(б) (i) that his movements or acts in the 
district or any part thereof are causing, or are 
calculated to cause alarm, danger oi harm to 
persons or property; or 

(ii) that there are reasonable grounds for 
believing that he is engaged, or about to en- 
gage, in the district or any part thereof, in 
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tlie commission of an} ollence punishable 
iinclei Chap XVI, Chap. XVII, or Chap 
XXII of the Indian Penal Code, oi under the 
Supiession of Immoral Traffic in Women 
and Girls Act, I9.)b, oi under the U. P Ex- 
cise Act, 1910, or in the abetment of am sucli 
ollence, and 

(t) that witnesses aie not willmg to come 
foiward to give evidence against him by rea- 
son of apprehension on their part as regards 
the safets of their person or property; 

The District Magistiate shall, b} notice in 
rvriting, into m him of the general nature of 
the material allegations against him in res- 
pect of els. (rt), {b) and (c) and gne him a rea- 
sonable opportunit} of tendering an explana- 
tion legarding them.” 

It It appears'to the District Magistrate that a person 
satisfies the requiiements of els {a), (b) and (c) of this 
sul)-section, he shall give him a notice under this sub- 
section, stating ‘‘the general nature of the material 
allegations” against him in lespect of els (a), (h) and 
(r). The District Magistrate is then required to give 
the person a ‘‘reasonable opportunity” of giving his ex- 
planation legarding the general nature of the material 
allegations Sub-s (2) provides for an oral hearing be- 
fore the District Magistrate in these words : 

“3 (2) The person against whom an order 

under this section is proposed to be made shall 
have the light to consult and be defended by a 
counsel of his choice and shall be given a reason- 
able opportunity of examining himself, if he^ so 
desires, and also of examining any other witnesses 
that he may wish to produce in support of his ex- 
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planation, unless, for reasons to be recorded in 
writing, the district Magistrate is of opinion that 
the lequest is made for the purpose of vexation or 
delay.” 

It will be noticed that the person, at this stage, is to be 
given a “reasonable opportunity” to produce his evi- 
dence in support of his explanation. The sub-section 
does not provide for an opportunity to cross-examine 
ail) witnesses, obviously because the proceedings are 
initiated when there are no witnesses willing to give 
evidence against the person The sub-section also 
does not specifically provide for the disclosure by the 
District Magistrate of the material or evidence in his 
possession or for giving an opportunity to the person 
to meet such material or evidence. After the hearing 
provided by sub-s (2) is over, the District Magistrate 
may pass orders under sub-s (3) which provides: — 

“3. (3) Thereupon the District Magistrate, on 

being satisfied that the conditions specified in els. 
(a), (b) and (c) of sub-s. (1) exist, may, by order in 
writing, — 

(a) direct him to remove himself outside 
the district or part, as the case may be, by such 
route, if any, and within such time as may be 
specified in the order, and to desist from en- 
tering the district or the specified part thereof 
until the expiry of such period not exceeding 
six months as may be specified in the order; 

(b) (i) require such person to notify his 
movements, or to report himself, or to do both, 
in such manner at such time and to such 
authority or person as may be specified in the 
order; 
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(ii) prohibit or restrict possession or use by 
him of any such article as may be specified in 
the order; 

diii) direct him otherwise to conduct him- 
self in such manner as may be specified in the 
order, 

until the expiry of such period, not exceeding six 
months as may be specified in the order.” 

In Raja v State of U. P. (1), a Division Bench of this 
Court has held that orders under els (a) and (b) of sub- 
s. (3) cannot be passed simultaneously and that, if an 
order is passed under cl (a), the question of passing 
any order under cl (6) does not arise. 

S 4 of the Act empowers the District Magistrate to 
grant permission to the externed goonda to return tem- 
porarily S. 5 gives power to the District Magistrate 
to extend the period of extemment from time to time 
up to a maximum of two years in the aggregate. S. 6 
provides for an appeal to the Commissioner against the 
O’ der of the District Magistrate passed under ss. 3, 4, and 
5. S 8 lays down that the District Magistrate or the 
Commissioner may take into consideration any evidence 
which he considers to have probative value, and the 
provisions of the Indian Evidence Act shall not apply 
S 9 empowers the District Magistrate and the Com- 
missioner to rescind any orders made by them S. 10 
provides for punishment for contravention of orders 
passed under ss 3, 4, 6 and 6 S. 11 provides for 
forcible removal of the externed goonda who returns 
in contravention of the order. S 15 empowers the 
State Government to make rules. 

In May, 1971, the District Magistrate All thabad served 

separate notices under s 3(1) upon the three petitioners. 

(1> 1972 A.WR. 871. 
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vm 'fhe peiitioneis subrnitted their explanations At the 
HARbii hearing, the petitioners examined ceitain witnesses and 
Nawin some documents On February 5 1972, the 

DisiRiti Distiitt Magistrate passed separate orders against the 
MAGKxmt petitioneis, externing them from the district of 

Mathur^j. -Allahabad for a period of six months The orders dir- 
ected the petitioners to leave Allahabad by the Phapha- 
mau-Sahson-Gyanpur loute within five ilays and to desist 
from entering the district of Allahabad during the period 
of six months The petitioners were further directed to 
notih' their movements and to report to the Senior Super- 
intendent of Police. Varanasi, on every Friday. Each one 
of the petitioners was required to furnish reliable and res- 
pectable sureties and personal bonds for carrying out the 
order of the District Magistrate Against the orders of the 
District Magistrate, the petitioners preferred appeals be- 
fore the Commissioner three sepai ate orders dated 
.A.pril II, 1972, the Commissioner dismissed all the ap- 
peals The petitioners thereupon filed these three imt 
petitions The petitions were admitted on April 17, 
1972. On the same date, inteiim orders wcie passed by j 
this Court, staying the operation of the externment or- 
ders on the condition that the petitioners continued to , 
reside within the limits of the Municipal Corporation of 
Allahabad during the pendency of the unit petitions 
The ivrit petitions came up for hearing before a leained 
single Judge on July 5, 1972 He referred the Writ peti- 
tions for decision to a larger Bench That is how these 
writ petitions came up for hearing before tins Bench 

Sri S. C. Khme, learned counsel for the petitioners, has 
challenged the constitutionality of the Act In Raja v. 
State of U P. (1) the attack on this Act on the ground 
of violation of Art 19 of the Constitution was repelled 
and the Act was held to be valid In vieiv of this deci- 1 
sion, Sri Khare has not addressed any argument in res- 
pect of Art. 19 but he has contended that the Act con- ; 

(1) 1973A W.R 37X 
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tia\enes the piotisions of Art 22(41 of the C.oustitution. 
Alt 22(4) is conceined with “law piovidiiiir foi pietcn- 
tue detention" and savs that no such law shall authorise 
the detention of a person for a longei pei ion than thiee 
months unless an A.d\isory Board has lepoited. befoic 
tlie expiration of the said period of thiee months, that 
iheie is in its opinion sufficient cause foi ‘^uch detention 
It IS urged that externment under the Act amounts to 
precentive detention and, since the Act provides for ex- 
terninent for more than three months without making a 
pros ision for an Advisory Board, it offends Art 22(4) of 
the Constitution W^e are unable to agi’ee with his con- 
tention Externment as a preventive measure cannot be 
ecjuated tvith pieventise detention Detention means 
confinement within a restricted area or space while ex- 
ternment means exclusion from a specified aiea In A K 
Gojuilan \ State of Madras (11 the Supreme Court held 
that a law relating to preventive detention could not be 
said to infringe the freedom guaranteed bv Art 19 But 
a law providing for preventive externment does restrict 
some of the fundamental rights guaranteed bv Art 19 
The restrictions imposed bv the Act on the lights guaian- 
teed by Art 19 have been held in Raja v Stale of V. P 
(2) to be reasonable in the interest of the general public 
and the Act has been held to be protected b\ Art 1 9(5) 
In our opinion, the Act is not a law prmiding for pre- 
ventive detention and cannot be challenged on the 
ground of being offensive to Art 22(4) Jn Han Khemu 
Gaxuali v Defmty Commissioner of Police, Bombay (3) 
s .57 of the Bombay Police Act, 1951. providing for 
externment was challenged before the Supreme Court, 
inter aha on the ground that the restrictions imposed 
bv the provisions on the freedom guaranteed bv Art 19 
were not reasonable as s 57 did not provide for an 
Advisor^' Board This contention was repelled by the 
Supreme Court. It said* 

(1) A I R I960 S C 27 (2) 1973 A W R. 371 

(81 A I R 1956 S C. 669 
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"It was next contended that unlike preventive 
detention laws there was no provision in the im- 
pugned law for an Advisory Board which could 
scrutinise the material on which the officers or 
authorities contemplated by s 57 had taken action 
against a person. It cannot be, and has not been 
laid down, as a universal rule that unless there is a 
provision for such an Advisory Board such a legis- 
lation would necessarily be condemned as uncons- 
titutional. 

The very fact that the Constitution in Art 22(4) 
has made specific provision for an Advisory Board 
consisting of persons of stated qualifications with 
reference to the law for Preventive Detention, but 
has made no such specific provision in Art 19 would 
answer this contention ” 

The petitioners’ attack on the constitutionality of 
the Act must fail. 

The next contention of Sri Khare is that the extern- 
ment orders are invalid as the condition precedent set ■ 
out in cl. (c) of s. 3(1) is not satisfied There is no doubt 
that an order under s. 3(3) cannot validly be made 
unless the District Magistrate is satisfied as to the exis- 
tence of each one of the conditions mentioned in els (a), 
(&) and (c) of s. 3(1) The condition mentioned in cl. 
(c) is that “witnesses are not willing to come forward to 
give evidence against him by reason of apprehension on 
their part as regards the safety of their person or pro- 
perty” It is urged that, in order to fulfil this condition, 
there must be a criminal case pending against the per- 
son and the witnesses should be unwilling lo come for- 
ward to give evidence in that case Reliance is placed 
upon a decision of Hari Swarup^ J. in Kamla v. The 
State of U P. (1) Referring to cl. (c) of s 3(1), Hari , 
SwARUP, J observed: 

(1) Writ petiuon no 734 o£ 1972 deaded on 14-4-1972 
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“There is no finding by the Disiiut Magistrate 
or b].' the Commissioner that any criminal case M'as 
pending against the petitioner in which the witnes- 
ses were not willing to come foiward to gi\e e\i- 
dence against him. There is also no allegation in 
the counter-affida\ it to that effect. A..s that is a neces- 
sary' pre-condition for taking any .iciion under s. 
3(3) of the Act, the absence of any finding to that 
effect is fatal to the order.” 

We regret our inability to agree with this siew The 
object of the Act and its other provisions indicate that cl 
(c) cannot be confined to the non-availabiliiv of witnes- 
ses in a criminal case pending on the date on which the 
ordeif IS passed by the District Magistrate. If such a 
restricted meaning is given to cl (c), then the opeiation 
of the Act will be limited to a very few cases and its ob- 
ject would be defeated Two examples will illustiate 
this : Consider a case where the District Magistrate is 
satisfied that a goonda is about to commit an offence of 
the kind mentioned in cl (b) (ii) of s 3(1) and is also 
satisfied that preventive action under the Code of Crimi- 
nal Procedure cannot be taken against him as witnesses 
are not willing to come forward and that, foi the same 
reason, it will not be possible to successfully prosecute 
him after he has committed the offence If, at that time, 
there is no criminal case pending against the goonda the 
District Magistrate would not be able to take action 
against him under the Act if the view contended for by- 
Sri Khme is accepted. Thw would frustrate the very ob- 
ject of the Act. The Act is meant to cover precisely this 
type of cases. Take another example. The District 
Magistrate is satisfied that the acts of a goonda are caus- 
ing alarm and danger to persons and their property. 
There is also a case pending against him in which wit- 
nesses are not coming forward to give evidence against 


VJ12 


Harsh 

Narato 

V, 

District 

Magistrate 


G. C 
Mathur, J. 



THE IiNDIAN LAW REPORTS 


122 


[1972 


him for the icasoni mentioned m cl (r) The District 
ihksh Magistiate gives him a notice under s :}(1' Befoie the 
Narain under s 3(3) is passed, the goonda is acquitted in 

MmIistoIi® ihe ciiminal case on account of the lefusil of the witnes- 
“ ses to come forward to depose against him The acquit- 
'laihiur, j. tal makes the goonda more vicious If the restricted in- 
terpietation of cl (c) is accepted, then the District Ma- 
gistrate will now be powerless to pass an oi der under s 
,3(3). This surely was not intention of the Legislature. 

In our opinion, the Legislature contemplated the tak- 
ing of action under the Act against a goonda if his mo\e- 
ments or acts are causing oi ai e calculated to cause alarm, 
danger or harm to persons oi property or, if he ivas about 
to commit or abet the commission of an oIEence men- 
tioned in s 3(1) (b) (ii) when the District .Magistiate was 
satisfied that it would not be possible to take pi eventh e 
action against him undei the normal lav^ (Code of Cii- 
mmal Procedure) or punitive action under the Indian 
Penal Code oi under the Supression of Immoral Traffic 
in Women and Girls Act or under the U P. Excise Act 
for the reason that witnesses would not be coming for- 
ward to depose against him on account of fear for the 
safety of their person or property The pi ovisions of the ■ 
Act are intended to prevent further mischief by a goonda 
and not to secure his conviction in a pending case. We 
have, therefore, come to the conclusion that it is not 
necessary for fulfilment of the condition mentioned in 
cl (c) of s 3(1) “^hat there should be a criminal case pen- 
ding against the goonda on the date on which the District 
Magistrate takes action against him It is sufficient if 
the District Magistrate is satisfied that geneially witnes- 
ses are not willing, for the reasons mentioned in cl. (c). ' 

to give evidence against the goonda either to sustain pre- | 

ventive action under the Code of Criminal Procedure or ! 
a prosecution under the Indian Penal Code or under the ' 
Suppression of Immoral Traffic in Women and Girls Act 
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or under the U.P. Excise Act. Such pre^enii', c aftion or 
j^roscculion need not be pending on the da*c on ^hich 
action is taken under the Act The sanslaction of the 
District Magistrate can legitimately be bned upon the 
past or present experience relating to the goonda or 
upon both. In this view, even if no criminal cases were 
pending against the petitioners on the dare on which the 
impugned orders were passed, that fact would not vitiate 
the satisfaction of the District Magistrate regarding the 
existence of the condition set out in cl. of s. 3(1). 

The last contention raised by Sri Khare is that there 
was no relevant material or evidence before the District 
Magistrate on which his satisfaction as to the existence 
of the three conditions mentioned in els. (a), (b) and (c) 
of sec 3(1) could be based He has also contended that 
the Act requires the objective, and not the subjective, 
satisfaction of the District Magistrate as to ihe existence 
of the three conditions He relied on the fact that the 
Act lays down objective standards in respect of the three 
conditions and, on the difference in the language of sub- 
s (3) which requires the District Magistrate to be 
“satisfied as to the existence of the conditions ’ and the 
language of sub-s. (1) which uses the words “when it 
appears to him.” The satisfaction being objective, it is 
said, it is open to this Court examine the evidence and 
to see w'hether there was any relevant ^gid evidence to 
support the .satisfaction of the District Magistrate. He 
has further contended that, even if the sirisfaction of the 
District Magistrate is merely subjective, this Court can 
still see whether there is any relevant evidence or mate- 
rial in support of h. On the other hand, the learned 
Advocate General has submitted that, keeping in mind 
the facts that the action to be taken is preventive, that 
only the general nature of th© material allegations are to 
be disclosed, that the opportunity to be given is only in 
respect of the general nature of the material allegations, 
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that the District Magistrate is not required to disclose all 
oi anv of the material or evidence on which he lelies and 
that the satisfaction for taking such preventive action is 
usually in the realm of suspicion and not pi oof, the satis- 
faction cannot but be held to be subjective and not ob- 
jettne We do not feel called upon to decide these ques- 
tions to these cases for the reason that the stage of the 
satisfaction of the District Magistrate, whether it be ob- 
jective or subjective, was not legally and properly 
1 cached. 

Notices under s. 3(1) were served by the District Ma- 
gistrate on each of the petitioners The U P. Control of 
Goondas Rules, 1970, set out in the schedule, the form 
in which the notice under s 3(1) is to be given. The 
opening part of the notice recites in paras (a), (b) and 
(c) that the conditions mentioned in els (al ("b) and (c) 
of s 3(1) appear to the District Magistiate to exist. The 
notices given to the petitioners are in the prescribed 
form In the opening part of each notice it is stated that 
it appeared to the District Magistrate that the petitioners 
were goondas [satisfying the requirements of s. 2(6)(i) 
and (iv)] that their movements and acts wcie causing or 
were calculated to cause alarm, danger or harm to per- 
sons or property and that witnesses were not willing to 
come forward to give evidence against them by reason 
of apprehension on their part as regards the safety of 
their person or property After the opening part, the 
prescribed form states • 

“And whereas the material allegations against 
him in respect of the aforesaid els {(i)l{b)/{c) aie 
of the following general nature : 

(1) — 

( 2 ) — 

(S) 
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In each of the noticei given to the petitioners, m this 
blank spate, instead of setting out the general nature of 
the material allegations against each one of the peti- 
tioners IS given a list of First Information Reports filed 
against each petitioner in the last seseral yeais and re- 
ferences of cases in which they were conxicted. The 
Icained Advocate General has frankly and fauly accept- 
ed that the notices in ihe present cases do not set out 
the general nature of the material allegations against the 
petitioners. He argued that this defect in the notices 
did not handicap the petitioneis in making their repre- 
sentations. In our opinion, the defect of not setting out 
the general nature of the niaterial allegations in the 
notices is a fatal defect as it results in non-compliance 
with the piovisions of s .‘1(1) 7 he notices cannot be 

deemed to be notice under s. 3(1). S 3(1) enjoins upon 
the District Magistrate to inform the goonda of the gene- 
ral nature of the material allegations against him in res- 
pect of els. (a), (b) and (c) and further enjoins upon to 
give the goonda a reasonable opportunity of furnishing 
his explanation regarding them If the goonda is not in- 
formed of the general nature of the material allegations 
regarding els. (a), (b) and (c), he can furnish no explana- 
tion in respect of them and would be deprived of the 
reasonable opportunity to which he is entitled under s. 
3(1) Not only this, in the absence of a proper explana- 
tion, he would also be deprived of the reasonable op- 
portunity under sub-s. (2) of producing his evidence in 
support of his explanation When he is deprived of the 
reasonable opportunity at both these stages, the action 
taken must be held to be illegal. Where a statute per- 
mits the executive to pass orders imposing restrictions on 
the fundamental rights of the citizens guaranteed by 
Art. 1 9 of the Constitution, then such orders can be pas- 
sed only after strictly complying with the provisions of 
the statute. If orders are passed without strictly com- 
plying with the provisions of the statute, they must 
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stiuck clown For these reasons, we think that the notices 
iasued to the petitioners were illegal, not having been 
issued in accordance with the provisions of s 3(1) and the 
subsequent action taken on the basis of tliese notices must 
fall with the notices The orders of externment passed 
by the Distnci Magistrate and the appellate orders of the 
Commissioner confirming them deserve to be quashed. 

We accordingly allow the writ petitions and quash the 
ordeis of externment passed by the District Magistiate 
against the petitioners as well as the orders of the Com- 
niissionei upholding these orders. In the circumstances 
of these cases, there will be no order as to costs. 

W7i£ Petitions Alloived 


APPELLATE CIVIL 

Bcfoie Ah, Justice A K Kirty and Air, Justice Gopi Nath 
DEU'AN MAN MOHAN LAL . Appellant, 

V, 

PirxKEY LAL alms BUDH SAIN AND ANOTHER 

Respondents, 

India Contract Act, 1872, s, 55 — Agreement to recovey mi- 
mouable p top city — Definite pe'iiod fixed in the agreement — 
Time IS essence of con ti act — Plairiiiff to strictly comply with 
the conditions of contract. 

In the case of an agreement to reconvey, the original vendee 
acquires under the original sale-deed from the onginal vendor 
a precaiious title, in the sense that by agreement to reconvey 
the same he undertakes a risk and uncertainty of acquiring an 
absolute and indefeasible title. As such, if in the agreement 
of reconveyance a definite time is fixed, that time would be 
of the essence of the contract, and a court of equity, except in 
cases of unavoidable accident, fraud, misrepresentation etc. 
will not gi\e any equitable relief to the plaintiff, if it is estab- 
lished that he failed to strictly abide by the specific conditions 
subject to which the agreement of reconveyance was executed. 

Transfer of Property Act. 1882, s, 54 — Vendee under an 
agreement to reconvey can transfer the property — Sale not 
illegal. 
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A \endee under an agreement to reconvey the property to 
hib original vendor within a certain time is not legally preven- 
ted liom transleiring the properly It a peison is ready 
and willing, with full notice of such agreement to purchase 
the piopeity in question and to acquire such title and interest 
111 ttie pioperty as the original vendee was capable of transfei- 
ing. It can not be said that he enters into a transaction which 
IS illegal or void. 

Indian Limitation Act, 1908, AU 113 — Period of three years 

to be computed pom the date fi\ed undet the agreement. 

The period of thiee yeais under Art 113 is to be computed 
lioai tlie date hxed tor the perlormance of a contract or if no 
sucli date was fixed, when the plamtifi had notice that such 
lieiloimance was refused. 

Fiist Appeal No. 259 of 19b5 from the judgment and 
decree of K. K. Birla, Addl Civil Judge, Saharanpui, 
dated 2nd March, 1965 in Onginal Suit No. 14 of 1964. 

K. C Saxena for the Appellant 

A K Kirty, J. : — This appeal is directed against the 
decree passed by the learned Additional Civil Judge, Saha- 
lanpur, dismissing the suit filed by die appellant against 
the two respondents for specific performance of the con- 
tract to re-convey a house along with some land which 
the appellant had sold to respondent No. 1 for Rs. 25,000 
by a sale deed dated 12-12-1958 On that very date two 
other documents were executed. One was an agreement 
for the re-conveyance of the property in question to the 
appellant by respondent no, 1 . The other document was 
a rent-note executed by the appellant in favour of respon- 
dent No. 1 agreeing to pay rent at the rate of Rs. 250 
per month for the property in question. Respondent 
no. 2 is a transferee from respondent no. 1 On 21st Janu- 
ary 1959 respondent no 1 transferred the property which 
he had purchased from the appellant for the same consi- 
deration of Rs. 25,000. In the plaint the appellant pray- 
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i!) 7 J ed that a decree for specific performance of ilie agreement 
to re-convey be passed either against defendant no I, i.e 
MomN tie present lesponclent no. 1, or against the two defen- 
piMusi I u, dants Or against any one of them who may be found by 
the court to be liable to perform the contract I’he 
suit was contested by defendant no. 2 only. Defendant 
j no. 1 , namely, Piarey Lai aiiat Budh Sam does not appear 
to hat'e entered appearance. No written statement was 
filed by him The trial court, on the pleadings of the 
parties, framed in all eight issues. Issues numbered 1, 2 
and 3 related to a question which had arisen as to whether 
the transfer in favour of defendant no l by the plaintill 
made on 12th December, 1958 was a mortgage by condi- 
tional sale or it was an out-and-out sale Heie it may be 
mentioned that in the plaint the plaintiff had set up an 
.ilternative case that the transaction was a moitgage by 
conditional sale, and he had also sought an altei native re- 
lief by way of redemption The suit was decided by the 
trial court against the plaintiff and the lelief for redemp- 
tion was also refused The learned counsel for the ap- 
pellant rightly conceded that the plea that the transac- 
tion wa.s a mortgage by conditional sale was not tenable. 
Similarly issue no. 6 was also an issue dealing with a 
question incidental to the main question whether the 
transaction was a mortgage by conditional sale. The 
remaining issues are as follows: 

(3) Whether defendant no. 2 is bound by the 
agreement dated 12th December, 1958 between the 
plaintiff and defendant no. l as alleged in para 19 
of the plaint? If so, its effect? 

(5) Whether defendants nos. 1 and 2 are to re- 
sell the property in favour of the plaintiff? If so, 
on payment of what amount? 

(7) Plaintiff’s relief, if any? 

(8) Whether the suit is barred by time ? 
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Thebe issues were also answered against the plaintilf 
and it was held that the plaintiff had no right to any of 
the reliefs claimed by him The suit was, therefore, dis- 
missed in toto 

As has alreacU been mentioned, on 12th December, 
1Q58 three documents were executed In this appeal we 
aie not really concerned with the rent-note, nor are 
we directly concerned with the sale-deed dated 12th 
December. 1 Q.'iS The questions w'hich directly arise and 
which require consideration are as follows : 

(1) Whethei under the agreement dated 12th 
December, 1958, Ext 2, time was of the essence of 
the contract ? 

(2) Whether the subsequent sale b^ defendant 
no. 1 in favour of defendant no 2 on 21st January, 
1 959 had the effect of repudiating the agreement to 
reconvev the property to the plaintiff bv defendant 
no 1 ? 

(3) Whether the suit was barred b\ limitation ? 

(4) Whether it was necessary for the plaintiff- 
appellant to prove that he was reads and willing to 
perform his part of the agreement or that he had 
called upon the defendants or defendant no. 1. at any 
rate, to re-convey the properts within the stipulated 
period of two years ? 

Before proceeding to consider the above questions, we 
mas mention that the trial court has found as a fact that 
the plaintiff did not within a period of tsvo years from 
12th December, 1958 make any attempt nor offered to 
pay the amount of Rs 25.000 to the defendants or either 
of them Here we may note that the trial court has also 
recorded a finding to the effect that defendant no. 2 had 
never extended the period of two years mentioned in the 
agreement dated 12th December, 1958 ; and another 
finding that defendant no. 2 is bound by the agreement 
dated 12th December, 1958 between the plaintiff and de- 
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1072 fenclant no 1 The finding that defendant no 2 was 
bound by the agreement executed by defendant no l in 
moh^ Lai. Qf plaintiff to re-convey the piopm) has not 

been assailed before us by the learned counsel appearing 
Budh Sam for respondent no 2 Learned counsel for the appellant 
A it7Kirt\, did not also directh challenge this finding, but in the 
L com sc of argument submitted that defendant no. 2 was 

not a privy to the said agreement and, therefore, the 
plaintiff had no legal right to demand performance of the 
agi'eement from defendant no. 2. 

Sri K.C Saxena, learned counsel for the appellant 
challenged the finding of the trial court that the plain- 
tiff had not within the stipulated period of two years 
offered to defendant no. 1 or defendant no 2 to perform 
his part of the contract, nor tendered or offered to tender 
the requisite sum of Rs.25,000 The material evidence 
on the point to ivhich oui attention was invited consists 
of the oral testimony of the plaintiff himself and that of 
Premnath Bhatia (P W 2) who at the relevant time, was, 
according to the plaintiff and the witness himself, the 
plaintiff’s manager Besides this oral testimony, there is 
only one other document on the record, namely. Ex. 6 
dated 17th JanuaiT, 1961 which possibly may have some 
bearing on the matter. Ex. 6 is the reply given on be- 
half of defendant no. 2 to a notice dated 4th January, 
1961 which the plaintiff had given to defendant no 2. 
The plaintiff did not summon the original notice dated, 
4th January. 1961 from defendant no. 2 nor did he pro- 
duce anv copy thereof as secondary evidence. Therefore 
we do not know what allegations had, in fact, been made 
in that notice dated 4th January, 1961. Para 3 of Ex 6, 
however, suggests that in the notice dated 4th Januar), 
1961 an allegation was made that prior to the giving of 
the notice either the plaintiff himself or some other per- 
son on his behalf had approached defendant no. 2 with 
the demand for the reconveyance of the property on pay- 
ment of Rs.25,000. The said para. 3 reads : 
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“That it is denied that you oi an\ pei'sotj on \oui 
behalf ever approached or \isited iii\ client <»r that 
nn client ever held out ans pioniise to lesell the 
[jioperty to you. I he allegations made in the nonce 
in this respect aie totall’^ baseless and felse.’’ 

it is deal, therefme. that even if there was some allega- 
tion in tlie notice dated 4th January, 1961 about the 
plaintiff it his agent approaching defendant no. 2, that 
allegatioit was categoricalh denied In the plaint it was 
a\ erred (vide para. 22) that towards the end of Novem- 
ber, 1 960, the plaintiff had sent his representative to de- 
fendant no. 2 for the purpose of getting the property re- 
conveyed on payment of the requisite sum. but defen- 
ilant no. 2 said that he would have no time in Decem- 
bei. and that the plaintiff’s representath’e should come 
in Januar) with the requisite sum and that then the deed 
of re-conveyance would be executed with the concur- 
lence and assistance of defendant no. 1 It was also al- 
leged in the plaint that defendant no. 2 had assured the 
plaintiff’s representative that no question of limitation 
would really arise. It was further alleged in the plaint 
(vide para 23) that on such assurance being given by de- 
fendant no. 2, the plaintiff’s representative went to de- 
fendant no. 1 in the beginning of December, 1960 and 
intimated the said defendant about the allegations con- 
tained in para 19 of the plaint and also about his visit to 
defendant no. 2. Defendant no. 1, it was alleged in the 
plaint, assured the plaintiff’s representative that there 
was nothing to worry about and that the property would 
be re-conveyed and that there would be no question ol 
limitati(5n. It was also alleged in the plaint that defen- 
dant no. 1 asked the plaintiff’s representative to come to 
him before going to defendant no. 2 again, as asked b) 
the latter, in the month of January for obtaining the 
deed of re-conveyance, and that defendant no. 1 would 
also accompany the plaintiff's representative and get the 
necessary deed of re-conveyance executed. In evidence, 
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however, a departure was made by the plaintiff himself 
DEvuoitN as also by his manager. The court below pointed out 
Mohan lal there was substantial variation between the oral tes- 
piARPv Lal timony of the plaintiff's witnesses and the averments 
BvDuSim made in the plaint. This was stated to be one of the rea- 
A KTtJny, treating the plaintiff’s witnesses as reliable, 

j. After hearing the learned counsel for the parties and 
after considering the relevant portions of the evidence 
of the plaintiff s witnesses, we are in full agreement 
with the view taken by the trial court. There is also 
some inherent improbability in the version given by the 
plaintiff as regards sending his manager to defendant no. 
2, in November and to defendant no. 1 in December 
1960. Had it been a fact that the said Manager had 
visited defendant no. 1 and defendant no. 2 both and 
they had given certain assurances in regard to the execu- 
tion of the deed of re-conveyance, there appears to exist 
no reason why the plaintiff did not either go personally 
to the defendants or, at any rate, send his manager to 
them in January next with the requisite mon) for getting 
the deed of re-conveyance executed. In their deposi- 
tions the plaintiff’s witnesses have made no mention of 
any such visit in the month of January to either of the 
defendants. On the contrary, it seems that on 4th Jan- 
uary, 1961 a notice was given by the plaintiff to both the 
defendants. The giving of the notice itself without mak- 
ing a second visit to the defendants suggests that the ver- 
sion given by the plaintiff about sending his manager to 
defendant no. 2 in November 1960 and to defendant no. 

1 in December, 1960 is not true. The finding given by 
the trial court that prior to sending the notice dated 4th 
January, 1961 the plaintiff did not approach either of the 
defendants for getting the deed of re-conveyance execut- 
ed on payment of the requisite sum must therefore be 
affirmed. 

Sri K. C. Saxeny however, urged that the aforesaid 
finding could not in any way affect the legal rights of the 
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plaintiff under the agreement of re-conveyance dated 
12th December, 1958. It was contended hrstly, that the DewanMvn 
time was not of the essence of the contract and secondly, ^ 
that even though in that agreement, a period of two years 
was mentioned that did not necessarily mean that after 5*w 
the expiry of the said period, the plaintiff ceased to have a. k Kut). 
any right to get the property re-conveyed. In support ■*' 
of this contention the learned counsel placed reliance on 
a number of reported decisions. Before considering 
these decisions we may here mention another argument 
of the learned counsel in this connection. It was sub- 
mitted that admittedly defendant no. 1 had sold the house 
to defendant no. 2 by a sale-deed dated 21st January, 

1959. This second sale-deed is on the record, of which 
the paper number is 19-C. It was contended that this act 
of selling the property in question by defendant no. 1 to 
defendant no. 2 by itself constituted in law an act of re- 
pudiation of the agreement to reconvey the property and 
that, therefore, it was not legally necessary foi the plain- 
tiff to offer payment of Rs. 25,000 to defendant no. 1 in 
order to obtain the deed of re-conveyance, nor was it 
necessary for him to make a demand from either of the 
defendants for getting the necessary deed of re-conveyan- 
ce executed. We shall deal with these arguments after 
we have dealt with the first question, namely, whether 
time was of the essence of the contract. 

The learned counsel besides placing reliance on some 
reported decisions, which we shall presently consider, 
also relied on the provisions of s. 55 of the Contract Act. 

It is true that ordinarily time may not be of the essence 
of the contract in an agreement to sell immovable pro- 
perty, but there is no law, to our knowledge, which pro- 
vides that in no case shall time be of the essence of the 
contract to sell immoveable property, even though in the 
agreement itself a definite time is fixed. Apart from 
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that, there appears to exist some fundamental diflEerence 
MoHw'Ltt ^^tween an agreement to sell property and an agreement 
i>. ^ to re-convey a property sold. In a sense, it is true that 
aVas thev are both agreements; but as has been pointed out in 

«cnn g number of cases and by the Supreme Court itself in 

\ b. Kn.\. f' Simrathmull v. Nanjalmstidh Gowder rn a contract 
fo reconvey is in reality a concession made by the vendee 
to the vendor. In some cases it has been described to be 
in the nature of a privilege The Supreme Court quot- 
ed with approval a passage from Halsbury’s Laws of 
Fngland which we may ourselves profitably reproduce • 

“Where under a contract, conveyance, or will a 
beneficial right is to arise upon the performance bv 
the beneficiary of some act in a stated manner or af 
n stated time, the act must be performed accoid- 
inglv ” 

The Supreme Court affirmed the majority view of the 
Federal Court in Shanmugram Pillai v knnalakshmi Am- 
mal where it was held that if an option under an 
aareement is reserved to a vendor for repurchasing the 
property sold by him, the option is in the nature of a 
concession or privilege and mav be exercised on strict ful- 
filment of the conditions, on the fulfilment of which it 
is made exercisable; and that if the original vendor fails 
to act punctually according to the terms of the contract, 
the right to repurchase will be lost and cannot be speci- 
fically enforced. In view of the clear enunciation of 
the le'»al principles applicable to agreements to re-con- 
x'e^ nroperty% including immoveable property, it seems 
hardb necessary to refer to or discuss other cases which 
do not directly deal with the question Even so., we con- 
Mder it desirable to refer to certain cases on which reli- 
ance was placed bv Sri Saxena Before, adverting to the 
said cases we mav, however, refer to a Division Bench 
decision of this Court in Roshan v. Mahahir Prnmd (K) 

■T. V ra W.S sc nP2 m A,I.R. 1060 EC. 88. 

fSt 6 D, t. R. 176. 
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in which also this Court considered the legal incidents of wra 
and the rights of the original vendor under an agreement dbwan Mm. 
to reconvey a property. The trial court has relied on ^ 
this decision. In our view, this case also fully supports ^ 
the contention of the contesting defendant that time was bodh smh 
of the essence of the contract and that the right which k Kim. 
the plaintiff possessed under the agreement was in the 1 
nature of a concession or privilege. Of the cases cited 
bv Sri Saxena on the question, the one which deserves 
particular mention is Gamathinaya^am Pillai v. Palani- 
wumi Nadar (1), This case did not relate to an agree- 
ment or reconveyance It appears that in that case appel- 
lants 1 and 2 had agreed to sell some land to the plaintiff- 
lesponding Originally no time was fixed for the com- 
pletion of the sale. Subsequently, however, appellants 1 
ind 2, to whom some payments were made by the plain- 
tiff-respondent in advance, agreed in writing stipulating 
that the sale-deed will be executed on or before April 
la. 1959 Thereafter some controversy arose between 
appellants 1 and 2 and the plaintiff-respondent. The sale- 
deed was not executed within the stipulated time. Ap- 
pellants 1 and 2 then filed a suit for specific performance 
of the contract One of the pleas taken in defence was 
that time was of the essence of the contract and that 
since the plaintiff himself had failed to obtain a sale- 
deed within the stipulated time he n^s not entitled to 
anv relief. Therefore, one of the questions which 
arose for consideration was whether time was of the 
essence of the contract In dealinv with this Question, 
the Supreme Court referred to s .55 of the Contract Act 
and obserr^ed as follows fvide para 41 ' 

“Intention to make time of the essence if expres- 
sed in writing, must be in languao-e which is un- 
mistakable : It mav also be inferred from the nature 
of the pronerts' agreed to be sold, conduct of the 
0^ A T a lOfiT S C 868 
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parties and the surrounding circumstances on or be- 
fore the contract. Specific performance of a con- 
tract will ordinarily be granted, notwithstanding de- 
fault in carrying out contract within the specific per- 
iod, if having regard to the express stipulation of the 
parties, nature of the property and the surrounding 
circumstances, it is not inequitable to grant the re- 
lief. If the contract relates to sale of immoveable 
it would normally be presumed that lime was not 
of the essence of the contract. Mere incorporation 
in the written agreement of a clause imposing pen- 
alty in case of default does not by itself evidence an 
intention to make time of the essence.” 

The aforesaid observations made with reference to an 
agreement to sell immoveable property and in the cir- 
cumstances mentioned in the judgment cannot be aptlv 
applied to a case of agreement to re-convev immoveab’e 
property where the parties to the agreement themselves 
have fixed a definite period. The reasons whv the two 
agreements cannot be equated or placed on a naritv have 
been mentioned in some English cases to which reference 
has been made in K. SirathumulPs case and Roshan's 
Ca^e In the case of a contract simnliciter to sell a 
nronerts'. the owner of the pronertv asreeino- to sell nor- 
ma’lv possesses an absolute and perfect title to the nro- 
nerts' and he awees to convey or pass on that tide to the 
promisee In the case of an aereement to re-convev. 
however, the original vendee acouires under the oririn- 
al sale-deed from the orieinal vendor a precarious title, 
in the sense that by aereeine to re-convey the same he 
undertakes a risk and uncertainty of acouirinor an ab- 
solute and indefeasible title It would, therefore, be 
ineanitable under. such circumstances to hold that even 
( 1 ) A.I R. 1068 s.c. usa. 
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though in the agreement of re-conveyance a definite 
time is fixed that time would not be of the essence of 
the contract. Nor in our opinion in such a case the 
court of equity, except in cases of unavoidable accident, 
traud, misrepresentation etc., will give any equitable 
relief to the plaintiff, if it is established that he failed 
to strictly abide by the specific conditions subject to 
which the agreement of re-conveyance was executed. 
Sri Saxena also relied on ‘Caltex (Indict) Ltd. v. Bhag- 
mn Devi Marodva! (1) and Satya Narayana v. Yelloii 
Rjclo (2). The first case related to a lease which con- 
tained a term for renewal for a further period at the 
option of the lessee. It was held that the optional right 
given to the lessee was a privilege which could be exer- 
cised only upon a strict fulfilment of the conditions 
subject to which such privilege could be enjoyed by him. 
Such a person was not entitled to claim any equitable 
relief if he failed to act in accordance with the material 
condiuons. This case far from supporung the appel- 
lant supports, in our opinion, the contentions of the 
contesting respondent. In para. 6 of the judgment, it 
was indeed held: 

“In the present case, the lease fixes a time with- 
in which the application for renewal is to be made. 
The time so fixed is of the essence of the bargain. 
The tenant loses his right unless he makes the ap- 
phcation within the stipulated time. Equity will 
not relieve the tenant from the consequences of 
his own neglect which could be avoided with rea- 
sonable diligence”. 

In Satya Narayana’s case (2) the main question of 
law for decision was whether mere delay on the part of 
the plaintiff to institute a suit for specific performance 
of a contract for sale of immovable property would be 

(1) A.I.R. 1969 S.C. 406. (3) A.I.R. 1966 S.C. 1405. 
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I'.iii! -.uthcient to diientitle him to the grant of an equitable 
DittiN Man I'clicf Under i). 22 of the Specific Relief Act, 1877, even 
Moh«< Ltt tjjQugh the suit was instituted within the period ol 
piarevLu limitation prescribed by Art. 113 of the Limitation Act, 
BcDH*^ 1908. It was answered m the negative. With respect, 
\ irTiTtA. observed by the learn- 

T- cd Judges: 

* If the suit IS within time, the delay is sanction- 
ed by law; if it is beyond time, the suit will be dis- 
missed as barred by time; in either case, no ques- 
tion of equity arises”. 

I his question does not reall) arise in the instant case. 
The other question was whether on the facts and in the 
circumstances of the case, the plaintiff whose suit was 
within limitation should in equity be granted the relief 
sought. The Supreme Court was satisfied that except 
for some delay there were no circumstances which 
should induce a court to refuse m the its discretion to 
give a relief of specific performance. In our opinion, 
no question of exercise of discretion arises here since 
the plaintiff had ceased to possess any subsisting right 

We, therefore, hold that time was of the essence of 
the contract and that the plaintiff having failed to per- 
form his part under the contract within the stipulated 
time had no legal right to get the property re-conveyed 
or to get a decree for a specific performance in that be- 
half. 

As already pointed out, Sri Saxena realising the diffi- 
culty in the way of the appellant advanced an argument 
that in the instant case admittedly the property was sold 
b>' defendant no. 1 to defendant no. 2 on 2M-1959; and 
that this act on the part of defendant no. 1 constituted 
a dear repudiation of the contract of re-conveyance 
Therefore, according to the learned counsel, the plain- 
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tifF was relieved from the obligation to perform his part 
of the contract within the stipulated period, but he db^Tma* 
thereby did not lose his rights under the agreement. ^ 
Repudiation of a contract may be express; it may also 
be implied; and it can be inferred from material facts ei’dm suh 
and circumstances as to whether there has or has not A.^ Kitty, 
been a repudiation of the contract. The mere fact that 
a vendee has agreed to re-convey the property to the 
original vendor within a certain time does not legally 
prevent him from transferring the property. It is true 
that under the sale from the vendor he has acquired a 
precarious title which may be defeated at the instance 
of the vendor provided the vendor fulfils certain terms 
and conditions agreed to by the parties. If a person is 
ready and willing, with full notice of such agreement to 
re-convey the property, to purchase the property in 
question and to acquire such title and interest in the 
property as the original vendee was capable of transfer- 
ring. it cannot be said that he enters into a transaction 
which is illegal or void. If he steps into the shoes of 
the original vendee then whatever rights or remedies 
the original vendor had against the original vendee 
would be available as against the suhseouent transferee 
also This would be so because from the admitted or 
established facts and material circumstances it can be 
inferred, in the absence of anv express contract to that 
effect that necessarily there was an implied conP^ct h'< 
the subsequent transferee to abide by or to carry out 
the obligation of his vendor under the agreement of re- 
convevance which the latter had exeaited in favour of 
the oerson from whom be bad himself purchased the 
nronerrv Tu the instant case in the sale-deed date^’ 

?l-l-195o fPappr no lo-O it is rlearlv recited that de- 
fedan*- no 1 had purchased the nronertv from the plain- 
tiff under a sale-deed dated 12th December, 1958 and 
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MW had on that very date executed a separate agreement to 
dewmTman reconvey the same to the plaintiE on certain terms and 
Moh« L«i conditions. Clearly, therefore, defendant no. 2 had 
voluntarily purchased the property with the full know- 
BuDH Saw ledge of the agreement and the obligations of defend- 
A xTSty. ant no, 1 under the agreement. The sale-deed dated 
1- 21st January, 1969 itself provides as follows: 

*‘Ab mushtari is jaidad movaiya ka meri tareh 
malik kamil swami wa adhikari ho gaya hat aur jo 
iqramama mazkoora bala morkha 12 December son 
1958 iswi main ne bahaq Diwan Man Mohan Lai 
mazkoor tahreer har dtya huxoa hai. Is iqramama 
ki sharayat ka mushtari pabanid rahega.” 

Thus defendant no, 2 not only had express notice of the 
agreement to reconvey the property but expressly under- 
took to be bound down by the same. It thus appears, 
to us that here it is not a case of any repudiation of the 
agreement by defendant no. 1 . On the contrarv defen- 
dant no. 1 sold the property subject to that very agree- 
ment itself. The question whether there has or has not 
been a repudiation of a contract is not a pure question 
of law. It may not be a pure question of fact either 
But it would, at any rate, be a mixed question of fart 
and law. In our opinion, in the instant case, there was 
no repudiation of the agreement executed in plaintiff's 
favour by defendant no. 1 nor had the latter by selling 
the property to defendant no. 2 rendered the reconvev- 
ance of the property to the plaintiff an impossibility 
Further we may also mention that in the plains it'plf 
it was alleged by the plaintiff that when his reoresenta- 
tive visited defendant no. 2 he did not refuse to abide 
bv the agreement nor did defendant no I do so when 
such representative visited him in December, 1960 
On the contrary, according to the plaint averment, de- 
endant no. 1 assured plaintiff’s representative that the 
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plaintiff need not worry about limitation, that in 
January plaintiff’s representative should come to him so 
that he may also accompany the representative dunn^ 
his visit to defendant no. 2 and that defendant no. 1 
would get the necessary deed executed. Thus it would 
appear that in the plaint itself there was no averment 
in regard to repudiation of the contract within a period 
q£ two years. Although we have held that certain aver- 
ments in the plaint are not true, even so those averments 
go to show Aat the plaintiff did not allege that there 
was any repudiation of the contract which relieved him 
of the obligation to perform his part of the contract. 

The learned counsel on the question of repudiation 
placed strong reliance on a Division Bench decision of 
the Madras High Court in Kincha Ramakrishnayya v. 
Kondamudi Sreeramulu (1). In that case there was an 
agreement under which some property was agreed to 
be sold by the plaintiff to the defendants for a certain 
sum. At the time of the agreement the property was in 
the possession and enjoyment of a lessee and it was sti- 
pulated that possession would be given to the vendee on 
the expiry of the term of that lease. The sale transac- 
tion was not completed for about a year. Meanwhile, 
it seems, the plaintiff on the expiry of the earlier lease 
executed a fresh lease. Ultimately the defendants re- 
fused to purchase the property. The plaintiff then filed 
a suit for specific performance of the contract under 
whidi the defendants had agreed to purchase the pro- 
perty. One of the points raised by way of defence was 
that the plaintiff by executing a lease had repudiated 
the agreement and the defendants, therefore, were no 
longer bound by the agreement nor could be agreement 
be spedfi-cally enforced against them. The learned 
Judge of the Madras High Court held that there had 
been no repudiation or abandonment of the contract 
(1) A.tR. sad. w. 
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1978 by the plaintift, nor did he commit any breach of the 
— - terms thereof or do anything in consequence of whidi 

DhwaN Man .1 u 1 1 j l • • , , . 

Mohan Lai. lie must necessarily be held to have incapaatated him. 
piARwUi i«elf from dischargmg his obligation under the contract 


atlss 

Bima Sain 


The decree of the trial court was set aside and the case 
was remanded for trial on certain other issues on merits. 


A.K^Kinjr, jjjg finding given in that case that there was 

no repudiation or abandonment of the contract we do 
not consider it necessary to refer to certain other obser- 
vations made by the learned Judges, This case certainly 


is not an authority for the proposition that merely be- 
cause d^endant no. 1 in the instant case had sold the 


house to defendant no. 2 there came about a repudiation 
or abandonment of the contract. We have already men- 
tioned that to our mind such a question is not a pure 
question of law. It has to be decided in every case, 
having regard to the facts and circumstances of that case, 
whether there was or was not any such repudiation of 
the contract as would relieve a party to a contract from 
performing acts which the contract itself requires him 
to do. The learned counsel also relied on two Supreme 
Court decisions in this connection. They are Inter- 
national Contractors Ltd. v. Prasanta Kumar Sur (1) and 
Durga Prasad v. Deep Chand (2). In the first case it was 
held that in a case of a sale with an agreement to recon- 
vey, if the vendor makes an offer to repurchase and the 
purchaser repudiates the agreement of reconveyance, 
formal tender of price by the vendor is not necessary. 
On 4th February, 1941 some property was sold by the 
respondent to the appellant On 10th February, 1941 
there was an agreement between the parties for recon- 
veyance within a period ending 10th February, 194S. 
On 26th February, 1942 the respondent’s Solicitor con- 
veyed to the appellant that the respondent was ready 
and willing to have the pinrchase completed as early as 


(1) A.LR. 0969 S.a 77. <3) A.LR. 1964 S.C. 76. 
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possible on payment ot the requisite amount. Along 
with this letter a dratt conveyance was sent for appel- 
lant’s approval. Thereatter some more letters appear 
to have Oeen written. On 18th December, however, 
the appellant's solicitor sent a letter stating therein 
that his client, viz., the appellant, denied that there 
was auy concluded or valid agreement for sale with the 
respondent or with any other person. By this letter no 
douDt the contract was expressly repudiated. It was 
m that situation that the Supreme Court held that it was 
not necessary for the respondent thereafter to actually 
tender the requisite amount. This case, 'therefore, can- 
not ahord any guidance for the decision of the points 
arismg in instant appeal, nor in this case has any such 
legal prmaple been laid down as can be applied to the 
instant case. In the second case, namely, Iturga, Prasad 
v. Veep Chand j[l), the Supreme Court in reahty (in 
para. 40 of the judgment) was considering the form of 
the deaee which should be passed m a smt for specific 
performance of a contract for sale where prior to the 
insutution of the suit the property was sold by the ori- 
ginal purchaser to another person. In considering this 
matter, the Supreme Court made certain observauons 
of which beneht is sought to be taken on appellant’s be- 
half by his learned counsel. Learned counsel referred 
to, m paracular, para. 40 of the judgment. We have 
carefiuiy read that paragraph but we do not seen there- 
m anytning from which it can be spelled out that m a 
case wneie the original purchase has sold the property 
to another person he necessarily has rendered h i mse l f 
completely incapable of performmg his obligation under 
agreement. In some cases, as in the instant case, there 
may be a specific agreement between the subsequent 
purchaser and the origmal purchaser regarding convey- 
ance of 'the property in pursuance of the original agree- 
(1) A.LR. 1»M sxt Tl. 
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1972 ment of reconveyance entered into between the origin- 
al vendor and the original purchaser. The Supreme 
Mom^ kAt jjj foct pointed out what would be the proper 

PuKBv Lal form of the decree in a case where the original purchas* 
svM%tm er who had agreed to reconvey the property has sold it 
A. RTKiTiy. to another purchaser, 

^ The learned counsel also referred to a passage from 
Anson’s Law of Contract (22nd Ed.) occurring at pp. 
441 and 442 The passage reads: 

“If one party, by his own acts or default, makes 
further commercial performance of the contract 
impossible, he will be considered impliedly to have 
repudiated the contact, even though he has not, by 
words or conduct, i enounced his intention to fulfil 
it. Here also the impossibility may be created 
either before performance is due for in the course 
of performance". 

The quoted passage does not advance the case of the ap* 
pellant any further than the rulings on which reliance 
has been placed by his counsel and which we have al- 
ready noted earlier. However, in our view, the ques- 
tion does not really arise because we have held that 
neither in fact nor in law there was any repudiation or 
denouncement of the agreement by defendant no, 1 nor 
had he done anything which could have the legal result 
of causing a repudiation of the contract because its per- 
formance was rendered an impossibility. 

The suit was instituted on 20-1-1962 at a time when 
Specific Relief Act, 1877 was in force. S. 27 of that Act 
provided that subject to certain exceptions (with which 
we are not concerned in this case) specific performance 
of a contract may be enforced against either party there- 
to; and any other person claiming under him by a title 
arising subsequently to the contract, except a transferee 
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for value who has paid his money in good faith and with- 
out notice of the original contract. In view of the 
statutory provisions contained in s. 27 above, it cannot be ^ 
legally contended, as was sought to be done by Sri Saxena, 
that the plaintifE had no right to enforce the contract E'®" s*® 
against defendant no. 2. Defendant no. 2, as already a. e. Ki*ty, 
mentioned, never repudiated the agreement nor claim- 
ed to be a bona fide transferee for value without notice. 

He was certainly a transferee for value but he at the 
same time was a transferee who had purchased with full 
notice and knowledge of the agreement in question. 

In fact he undertook to abide by that agreement. The 
contention, therefore, that the plaintiff had no right to 
get the contract performed by defendant no. 2 because 
there was no privity or mutuality between the plaintiff 
and defendant no. 2 must be repelled. There is little 
room for doubt that under certain circumstances a per- 
son can enforce an agreement by which or under which 
he has acquired certain beneficial rights or interest even 
though he was not a party to the contract itself. It is 
only in cases where a person had undertaken to perform 
a personal covenant, which cannot be performed by his 
successor or representative, that it can be said that speci- 
fic performance of the contract can be enforced, if at 
all, against the original contracting party only and not 
against any other person. That question does not arise 
in the instant case. Here the agreement was for the re- 
conveyance of the property, the performance of which 
did not require any personal skill or personal qualifica- 
tion. If the sale-deed could be executed by defendant 
no. 1, equally with his concurrence, the sale^leed could 
be executed by defendant no. 2, to which transaction 
defendant no. 1 could be made to join, if necessary 
Further the contract itself did not prohibit the plaintiff 
as a promisee from accepting performance from a third 
party. 
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The trial court held 'that Art. 11.^ of the Limitatfon 
1908, was not anolicable. Without mentioning 
». which other Article of the Limitation Act would cover 
the case the learned fudcre, however, held that the nlain- 
b pdh Su n J.JJP g.gj. property retransferred and his rio-ht 

A- to obtain a retransfer had come to an end and that the 

suit was barred bv time. In holdinsr that the suit was 
barred by time the learned Tudffe. to our mind, com- 
mitted a dear error. He. it appears, mixed up the 
question of limitation with the Question of accrual or 
survival of cause of action entitlinsr the plaintiff to sue 
for a decree for the specifi performance of the contract 
In so far as the accrual of cause of action is concerned 
we have already indicated above that the plaintiff did 
not wirhin the period of two vears call noon the defend- 
ants to reconvev the propertv nor did he offer to oav 
the reouisite sum of Rs.25.000. We therefore, aeree 
with the findino;' of the court below that the plaintiffs 
riarht to seek specific performance had come to an end 
The suit was bound to fail for want of a subsistins: cause 
of action The suit was liable to be dismissed on that 
pxound and not on the fjround that it was barred bv 
limitation. Art. 113 of the Limitation Act, 1908 pres- 
cribed a period of three years for a suit for specific per- 
formance of a contract. The period of three vears was 
to be computed from the date fixed for the performance 
or if no such date was fixed when the plaintiff had notice 
that performance was refused. Here the period fixed 
under the agreement was up to 12th December, 1960. 
Therefore, the suit could have been filed within three 
years from that date. Since the date for performance 
was fixed under the agreement, the second part which 
related to cases where no date was fixed could not apply. 
The suit was instituted on 20th January, 1962 and was 
not barred by Art. 113. No other article of the Limi- 
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tation Act, 1908 was attracted and the court below was 
wrong in holding that Art. 113 did not apply. 

For the reasons stated above the appeal fails and is 
dismis-ed But having regard to all the circumstances 
of the case we direct 'the parties to bear their own costs. 

Appeal dismissed. 
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munshi lal budh sen 


Respondents. 


Central Excise Rules, 1944. r i56-,4 sub-rr. (3) 
jtenor liable to pay duty—Entenng into a bond under r 
153 is immaterial 

The fact that the consignee did not enter inty a bond as pro- 
%-jded bv r 153 is immaterial to his liability to P«Knt a tn- 
nlicate application required by r 156-A(4). The habihW to 
oav the duty under r 155-B is dependent on the failure of the 
consignee to present the triplicate application irrespective of 
the reasons or causes for the failure Simply because the con- 
signee has entered into a bond under r 153 the consignor is 
not relieved from the requirement of making a triplicate appli- 
cation and his failure to present the certified triplicate makes 
him liable to pay the duty under r 156-A and B 
Special Appeal no. 167 of 1966 from the judgment 
and order of D. D. Seth, J. in Civil Miscellaneous 
Writ no. 2150 of 1959 decided on 19th November, 1965- 
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i'-*'- K. C. Saxena, for the Respondents. 

coiiECToi Chandra, T. : — Messrs. Munshi Lai Budh Sen, the 
Centr ^ 

Exoisa respondent owned a licensed wnrehoaise. Under a licence 
\icv^ r I a granterl under the Central Excise Act and the Rules 
B uiM SB C respondent firm is authorised to warehouse the 
tobacco purchased by him 

It appears that 98 bag's of tobacco was purchased by 
■^fessrs. Ram Swamp Ganga Sagar of Babarpur, district 
Etawah from the respondent firm in September. 1958. 
In October, 19.58 the same firm purchased tobacco 
amounting to 107.35 maunds from the respondent firm. 
The first consignment i-eached the destination ware- 
house in Konch and was diiV warehoused there, in the 
warehouse of Chunn T al Giasilal, who was the com- 
mission agent in these t7''nsactions 

It appears that the second consignment did not reach 
the destination warehouse On 13th November, 1958 
the Deputy Superintendent. Central Excise. Farmkha- 
bad enquired from the respondent to inform him about 
the location of the tobacco. The respondent replied that 
enquiries have revealed that the tobacco did not reach 
the destination warehouse. Thereupon, bv a notice 
dated 23rd T'^nuarv. 195Q the Ceptml Excise Authorities 
demanded from the respondent dutv of Rs.4,84o.72 under 
r 156-B of the Central Excise Rules Aggrieved the 
respondent filed an appeal which was, however dismiss- 
ed on 13th August, 1959 by the Collector, Central Ex- 
cise Thereupon, the respondent instituted a ■writ peti- 
tion in this Court. 

A learned single Judge of this Court held that so long 
the consignee does not comply with sub-r. (3) of r. 156-A 
of the Central Excise Rules the consignor cannot valid- 
ly be called upon to present an application in triplicate 
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In our opinion the learned single Judge misconstrued 
the relevant rules. 

Chap. VIII of the Excise Manual lays down the rules 
for warehousing. Under r. 140 a person keeping a 
private warehouse has to furnish a bond in the prescrib- 
ed form with such surety or sufiScient security, in such 
amount and under such conditions as the Collector 
approves, and binding himself : - 

“to pay ithe duty due on the goods deposited there- 
in or for the due and safe removal of such goods 
from one pant or division of any warehouse to any 
other part or division of same warehouse, or to any 
other warehouse, 

and for the due observance of the terms, condi- 
tions and requirements of the Aa, these Rules and 
any order made hereunder in respect thereof.” 

Piesumably the respondent, when he became the keep- 
er of a warehouse must have furnished a bond as requir- 
ed by r. 140 This bond is for binding the warehouse 
keeper in respect of the three matters mentioned above, 
of which one is the due and safe removal of the goods 
deposited in the warehouse from that warehouse to 
another warehouse. 


as contemplated by sub-r. (4) of r 156-A. Consequent- 
ly the consignor cannot be held guilty of failure to pre- 
sent the aforesaid application in triplicate within the 
meaning of r. 156-B and 'the Department was not justi- 
fied in demanding penalty from the respondent, upon 
the goods having failed to reach the destination ware- 
house. On these findings the mit petition was allow- 
ed and a direction was issued to 'the Department not to 
demand any duty from the respondent in respect of the 
tobacco in dispute. 
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R. I56-A prescribes the procedure in respect of re- 
moval of goods from one warehouse to another and it 
provides: 

‘‘156-A. Procedure in respect of goods removed 
from one warehouse to another — (1) the application 
for removal of goods from one warehouse to another 
shall be presented by the consignor in triplicate, 
and in the proper form, to the officer-in-charge of 
the warehouse of removal, at least 24 hours before 
the intended removal, together with such other in- 
formation as the Collector may by general or special 
order require. 

(2) Such officer shall then take account of the 
goods, and after completing the removal certificate 
on all the copies of the application, shall send the 
duplicate to the officer-in-charge of the warehouse 
of destination, and hand over the triplicate to the 
consignor for despatdh to the consignee. He shall 
also deliver to the a>nsignor a transport permit in 
the proper form. 

(3) On arrival of the goods at the warehouse of 
destination, the consignee shall present them toge- 
ther with die triplicate application and the trans- 
port permit to the officer-in-charge of such ware- 
house, who shall, after taking account of the goods, 
complete the re-wardiousing certificate on the dupli- 
cate and the triplicate application, return the dupli- 
cate to the officer-in-charge of the warehouse of re- 
moval, and triplicate to the consignee for despatdh 
to the consignor. 

(4) The consignor shall present the triplicate ap- 
plication duly endorsed with such certificate to the 
officer-in-chaige of the warehouse of removal within 
ninety days of the date of issue of the transpermit 
under *ul>r. (2)”. 
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R, 156-B lays down the consequences for fcilure to pre- 
sent triplicate application mentioned in sub-r. (4) of r. 
I56-A. Under sub-r. (1) thereto if the consignor foils to 
present the triplicate application to the officer-in-charge 
of the warehouse of removal in the manner laid down 
in sub-r. (4) of r. 156-A and the duplicate application 
endorsed with the re-warehousing certificate has also 
not been received by such officer from the officer-in- 
charge of the warehouse of destination, the consignor 
shall, upon a written demand being made by the form- 
er officer, pay the duty leviable on such goods within 
ten days of the notice of demand and if the duty is not 
so paid he shall not be permitted to make fresh remov- 
als of any warehouse a goods from one warehouse to an- 
other until the duty is paid or until the triplicate appli- 
cation is so presented or the duplicate application is so 
received. 

It will be seen tint die consignor becomes liable to 
pay the dut) if the two conditions co-exist One is his 
failure to present the triplicate application and the non- 
receipt of the duplicate application duly endorsed with 
the re-warehousing certificate, and the second is that a 
demand for the payment of duty is made upon him. 
rhe liability to pay the duty has been made dependent 
upon the failure of the consignor to present a tiiplicate 
application as required by sub-r. (4) of r. 156-A or any 
suA other or similar default committed by him. It has 
to be borne in mind that r. 156-B does not provide for 
any punishment upon a defaulting consignor. It only 
holds him liable to pay ithe duty. Under the other rules 
the goods deposited in private ware-house, like the res- 
pondent’s warehouse, the goods cannot be removed 
therefrom without the payment of the excise duty. 
The exception is when 'the goods are removed in order 
to take them to another warehouse as contemplated by 
r, 156-A. 
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197.3 in such cases the consignor has to make an application 
in triplicate to the ofiicer*in-charge of the warehouse of 
removal. The ofiBcer-in-charge of the removal ware- 
t' house shall alio send the duplicate to the officer-in- 
charge of the warehouse of destination and hand over 
the triplicate to the consignor for despatch to the con- 
signee. He shall also deliver to the consignor a transport 
permit in the proper form On arrival of the goods 
at the warehouse of destination the consignee is to pre- 
sent the triplicate application and after the requisite en- 
dorsement return it to the consignor. The consignor 
has to present a duplicate application to 'the officer-in- 
charge of the warehouse of removal within the prescrib- 
ed period of time. This is the procedure amounting 
on the application of the consignor. 

R. 153, however, lays down that when 'the goods aie 
removed from one warehouse to another warehouse 
the consignor or the consignee of the goods shall, before 
removal, enter into a bond in a proper form, with such 
surety or sufficient security, and under such conditions 
as the Collector approves, in a sum equal at least to the 
duty payable on such goods for the due arrival and re- 
warehousing thereof to the warehouse of destination. 
In view of this Rule the consignor or the consignee has 
to enter info the requisite bond. In the present case 
the consignee entered into a bond while the consignor 
did not. 


In our opinion, the fact that the consignor did not 
enter into a bond as provided by r. 153 is immaterial to 
his liability to present a triplicate application required 
by r. 156-A(4). The liability to pay the duty under 
r. 156-B is dependent on the failure of the consignor to 
present the triplicate application irrespective of the rea- 
sons or causes for the feilure. It is not dependent on 
the failure being without sufficient cause. 
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It appears that the scheme of the rules is to protect 
the Government in respect of the duty payable on ware- 
housed goods, as against both, the consignor and the 
consignee. Simply because the consignee has entered 
into a bond under r 153 the consignor is not relieved 
Crom the requirement of making a triplicate application 
and his failure to present the certified triplicate makes 
him liabl'" to pay the duty under rr. 156-A and B. 

In our opinion, the appellants were justified in de- 
manding duty from the respondent. 

In the result, the appeal succeeds and is accordingl'j 
allowed The judgment of the learned single Judge is 
set aside. The writ petition filed by the respondents is 
dismissed with costs. 

Special Appeal allowed 
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Before Mr. Justice S. N Dwivedi, Mr Justice J S. 
Trivedt and Mr. Justice C S P. Singh 

D. C. PULIANI Petitioner. 


V. 

INCOME TAX COMMISSIONER, 

AND others Respondents. 

Incoma Tax Act, 1961, s. 221— Whether Income-tax Officer has 
power to impose penalty under s. 221 of the Act. 

When s. 221 is read along with s 246(1) and (o), there is left 
no room for doubt that the power under s 221 is exercisable 
by the Income-tax Officer. 
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l'’*"’ Srnt Kimim Kumari v. Union of India (I) over-ruled, 
j), Q Tnfpmrpfation of Statutes — SuberHuity may he imputed to 
Puu*vt ,he Parliament onh in the last resort, 

iNcovr! T»\ Oh^-lonslv s 221 does not empower soeriftraUv anv authority 
CuMM! to ’mno'p penalty on an a'sessee who has defaulted in pavment 
siovER „f ft fan not be assumed that s. 221 i' 

ofto^e Sun^rfluity mav b“ imputed to the Parliament only in 
the ’a't resort if no other provision in the Act is found to re- 
pair the omission in s. 221 A section in a statute should be 
ronstn’ed in all its inter<onnections 

Civil Miscellaneous Writ Petition no. 5068 of 1971. 

Aiit Dhanmn and Bharat ji Agarwal, for the Petitioner 

S. C. for Respondents. 

S. N. Dwivedi. T- i — ^The petitioner defaulted in the 
nas ment of income-tax assessed on him. The Income- 
*^3': Ofifirer imposed a penalty on him in accordance with 
s 221 Incomo Tax ‘\rt The petitioner filed a ^e^dsion 
before the Commissioner of Income-tax a against the 
order imposintj DenalP^ It was reiected. He has now 
hied the present petition 

"When the petition came up for hearing before a Divi- 
s’on Bench, the petitioner argued that as s 221 does not 
"ive power to impose penalty to the Income-tax Officer 
«pecificallv, the order imposing penalty is without 
power and invalid. He relied on Smt Kusum Kumari 
V. Union of India HV It is a Division Bench decision of 
♦^he Court. The decision squarely supports the petition- 
er's armament But the Bench hearing this petition had 
doubts about the correctness of Smt. Kusum Kumari 0)- 
So the case has been referred to a larger Bench. Hence 
ihis petition is before us now. 

S. 221 materially reads : 

"(1) When an assessce is in defeult or is deemed 
to be in default in making a payment of tax, he 
shall, in addition to the amount of the arrears and 

tl) »5 I.T.R 1* 
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the amount of interest payable under sub-s. C2) of 
s. 220, be liable to pay by way of penalty, an 
amount which, in the case of a continuing default, 
may be increased from time to time, so however, 
that the total amount, of penalty does not exceed 
the amount of tax in arrears”. 

Obviously, s 221 does not empower specifically any 
authority to impose penalty on an assessee ivho has de- 
faulted in payment of tax due by him But it cannot 
be assumed that s. 221 is otiose Superfluity may be 
imputed to the Parliament only in the last resort if no 
other provision in the Act is found to repair the omis- 
sion in s. 221 It is a familiar rule of interpretation that 
a section in a statute should be construed in all its inter- 
connections. Other provisions of the Act should be 
examined to find out its true import Bearing in mind 
this familiar rule, we will examine other provisions of 
the Act S. 246 provides for the filing of an appeal 
against various orders of the Income-tax Officer. It says 
that an assessee aggrieved by any of the orders of an 
Income-tax Officer, which are specified there in, may 
appeal to the Appellate Assistant Commissioner Q. (o) 
of s. 246 mentions an order imposing a penalty under 
s. 221 It is unmistakably clear from s 246(o) that an 
order imposing penalty under s. 221 may be made by 
an Income-tax Officer S. 246(1) provides for an appeal 
fiom an order of the Income-tax Officer made under s 
201 S 201(1) provides that if the principal officer on 
the company of which he is the principal officer does 
not deduct or after deducting fails to pay -the tax as re- 
quired by or under the Act, he or it shall, be deemed 
to be an assessee in default in respect of the tax The 
proviso to sub-s. (1) of s. 201 reads: 

59-ad 
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"Provided that no penally shall be charged under 
s. 221 from such person, principal officer or com- 
nanv unless the Income-tax Officer is satisfied that 
such person or principal officer or company, as the 
case mav be. has without good and sufficient reasons 
failed to deduct and pay the tax” 

Tlie proviso also clearly sho^vs that an Income-tax Offi- 
cer mav impose penalty under s 221 S. 24fi(l) and (o) 
are there in the Act from its very beginning. So when 
we read s. 221 in conjunction rvith s 246(1) and (o) and 
the proviso to sub-s. (1) of s. 201, there remains no doubt 
that an Income-tax Officer is authorised to imposed 
penalty under s. 221. 

The immediate backgi'ound of s 221 also indicates 
that it authorises the Income-tax Officer to impose 
penalty in default of payment of tax. Chap. X'lTT of 
the Income Tax Act is headed as “Collection and re- 
covery of tax” The chapter has got several sub-chapters 
One sub-chapter is headed as “Collection and recover}’” 
This sub-chapter consists of 13 sections (sections 220 to 
232) S 221 fixes the date for payment of the tax due 
Tax is to be paid within 3.6 days of the sendee of the 
notice of demand on the assessee The proviso to sub- 
s. (1) of s. 220 indicates that the power under the pro- 
vi.so is to be exercised by the Income-tax Officer. S. 222 
requires a certificate to be sent to the Tax Recoveiy 
Officer for collection of the arrears of tax The certifi- 
cate is to be issued by the Income-tax Officer. S. 22 .t 
provides for stay of proceedings for recovery of tax and 
the amendment or withdrawal of the certificate by the 
Income-tax Officer S. 226 states that notwithstanding 
the issue of a certificate to the Tax Recovery Officer 
under s. 222, the Income-tax Officer may recover the 
tax by any one or more of the modes proadded therein 
S 228 provides for the recovery of tax from a person in 
Pakistan on the certificate issued by the Income-'tax 
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Olficei. S 229 pi’cvidea that penalty shall also be ic- i-’T-i 

cotcicd in the luanuer protided lor the iccoteiy of ta\. d ^ 

S 250 cinijoweis the Income-tax Ollicei to Like action 
111 a ccitain contingenc). S 250-A also cinpoucrs tlie Lncoml 
Income-tax Olficei to take ceitain action in a ceitain sjover 
other contingency. S. 252 autl.oribeb the Income-tax g" 
Officer to institute a iuit for recot ci) of tax It is only Duuedi, j 
5 221 which does not expressly authoiiscs the Income- 
ux Officer to impose penalty. But its immediate con- 
text would suggest that Parliament intended to autho- 
iise the Income-tax Officci to impose penalty 

Counsel tor tlie petitionei wants us to apply the lule 
of strict interpieta'tion to the construction oi s. 221 
But the iLile of strict interpretation does not allow the 
Com t to o\ erlook die i elevant context of s. 22 1 As 
already stated, when s 221 is read along with s. 246(1) 
and (o), there is left no loom for doubt tliat the power 
under s 221 is exercisable by die Income-Uix Officer 
In i)inl. Kusum Kiamn v Union of Indk (1) the Bench 
was not lefeired to s. 246(1) and (o). 

Counsel for the pedtioiier has also refen ed us to die, 
amendment made by Parliament in s. 221. The amend- 
ed s. 221 authorises expressly the Income-tax Officer to 
impose penalty in default of payment of tax. But the 
amendment cannot assist in the construction of die un- 
amended s. 221. 

No other point has been pressed before us. 

In the result, the petition is dismissed with costs. 

Petition dismissed. 


(1) 86 I.T.R. 19 
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Ucfote iUj. Julice S. N. Diowcdi, Mr. Justice ]. S. 
Trivedi and Air. Justice C. S. P. Singh 

COMMISSIONER OF INCOME TAX Applicant, 

V. 

NATHIMAL GAYA LAL ... Opposi'ie-pariy. 

Indian Income Tax Act, 1022, w 25 A(l) and (3) and 28 (1) 
— Penalty imposed unde) s 2y(l)(c) on I-lindu U7idivided 
javiily on 2.2nd Augustj 19Gj — Assessee's appeal in paitition 
nlloxvcd by Tiibunal holding dismption of Hindu undivided 
jumily pom 6th May, 1058 — No older of penally can be 
passed unde) s 28(l)(c), 

licioie an oidci of penalty can be sustained, the as-^essable 
cimty on which the penalt) is being imposed must be m exist- 
ence on the date oi tlic Older 

An oidei of penalty passed against a Hindu undivided 
fainil) on 22nd August, 19G3, by tlic Income-tax Officer cannot 
be siistamed ^\hen the Tribunal had allowed its appeal by an 
Older dated 12th December, 1963, lecognising its partition as 
horn 6th May, 1958 as claimed by it. 

The fiction created by s. 2 j-A( 3) does not come into play 
in a case where an order under s. 25-A has been passed. To 
put a diffeient interpretation on s. 25-A(3) would work im- 
nccessar) hardship and injustice on assessees. 

Coinmtssioner of Income-tax v. Gauri Shankei Chandra 
Bhan (1) over-ruled. 

Income-tax Reference no. 161 of 1970 

C. S. P. SiXGH^ J. : — The assessee was in the relevaixt 
assessment )ear 1918-49 a Hindu undivided family. Its 
assessment for that year was made by including not only 
the returned income but by also including certain cre- 
dits appearing in tire books of the assessee, as being 
income from undisclosed source. In view’* of tlie addi- 
tions made hi the income, the Income-tax Officer issued 

(3; (1972) 88 I T R 83. 
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a notice under s 28(3) of the Income Tax Act, 1 'j 22 on 
‘jTth Februai), 1958 The penalty pioceedings were 
Ion"' drawn out and etentuall) terminated by an Older siomx o» 
dated 22nd August, 1903 by which liic Income-tax 
Ofhcer imposed a penalty on the assessec for concealing 
Its income The assessee had, trhile the penalty pro- — — 

tcedmgs were pending, claimed a pauiiion ol the joint Singh, j 
Hindu undivided family as from Gth May, 1958. The 
Income-tax Officei had not accepted the paiiition, but 
the assessee tvent up in appeal against that order, and 
the appeal u'as eientually allowed on the 12th Decem- 
ber, 1963 lecognising the partition as honi Oili May, 

1958 Against the older ol penalty, the assessee filed 
an appeal befoie the ^ippellate Assistant Commissioner, 
but tlie same was dismissed on 17th Apiil, 1967. Theie- 
after a second appeal was filed by the assessee before tlie 
Income-tax Appellate Tribunal ivhich was allou’ed. 

The Tribunal upheld the contention of the assessee, 
tliat, inasmuch as on the date of the final order, the 
Hindu undhided family had disrupted, no oider of 
penalty could in the circumstances be passed. 


The Commissioner of Income-ta-x applied for and 
obtained a reference to tliis Court. On the reference 
coming up for hearing, the Department relied on a 
decision of this Court in Commissioner of Income-tax 
V. Gauri Shankei Chandia Bhan (1) and contended that 
inasmuch as no order under s. 25-A(l) of the Income Tax 
Act, 1922 had been passed on the date when tlie penalty 
order was imposed, the order of penalty was justified 
and tlie Tribunal erred in cancelling the same. The 
Bench, however, in view of a large number of decisions 
of other High Courts to the contrary- doubted the cor- 

(1) (1072) 88 I.T.R 88 
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recinesb of the decision gi\en in Commissioner of 
huomc-tax \. Gauii Shanker Chandia Blian (1) and as 
bUch leleired the maUei after refiaming tlie question to 
a latger Bench, and that is how the case has now come 
tqj bclore us I'he question referred for our answer 
is: 

“Whether on the facts and in tlie circumstances 
of tlie case the Appellate Tiibunal was justified in 
cancelling the penalt) imposed under s. i!8(l)(cj 
of the Indian Income Tax Act, 1922?” 

It is not disputed tliat on the date when die order 
of penalt) was imposed the Hindu undiiided family 
against which the oidcr of penalt) was made was factu- 
al!) not 111 existence, and in fact had been paititioned 
as lai back as the Gth May, 1958. The main stay of the 
Depaitnicnts case is based on s 25-A(3) of the Act. 
The section so far as is leleiaiit ma) be extracted: 

“25-A Aiseament afley partition of a Hindu 
undivided family — (l)Whcre at the time of making 
an assessment under s 23, it is claimed by or on 
behalf of any member of a Hindu famil) hidierto 
assessed as undivided that a jiaitition has taken 
place, among the members of such family, the 
Income-tax Officer shall make such inquiry therein 
as he may think fit and, if he is satisfied that the 
joint family property has been partitioned among 
the various members or groups of members in de- 
finite poitions, he shall lecord an order to diat 
effect : 

Provided that no such order shall be recorded 
until notices of the ’inquiry have been served on 
all the members of the family. 

( 2 ). . . . 

(1) (1972) 88 I.T.R. 88. 
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(3) Where such an order has not been passed 
in respect o£ a Hindu family hitherto assessed as 
undivided, such family shall be deemed, for the 
purposes of this Act, to continue to be a Hindu 
undivided family.” 
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Counsel for the Department has .strongly lelied upon '’iilgtl.j, 
the fiction created by s 25-A(3), and has contended that 
till .such time an order under s 25-A(D of the Act has 
not been passed, the family has to be taken to be joint 
for the nnrposes of the Act, and inasmuch as the Appel- 
late order passed under s. 25-A(l) was made after the 
Income-tax Officer had already imposed penalty, the 
order in question was a valid one, and the Tribunal rvas 
unjustified in reversing this finding There is pre- 
ponderance of authoiity against the accej^tance of this 
contention, and we propose to refer to these decisions 
before commenting on the decision of this Court in 
Commissioner of Income-tax v. Gauri Shanher Chandra 
Bhan (I) 


In Commimoner of Income-tax B b" O v Sanichar 
Sail Bhim Snh (2) the claim of the assessee that the parti- 
tion had taken place with! effect from 13 th February^ 
1916 was accepted. Penalty proceedings under s. 28 
(c) of the Act were started subsequently on 2.3rd March, 
1946 The Patna High Court held that before an order 
for penalty could be passed against the Hindu undivid- 
ed family, it must be a joint undivided familv as on the 
date when proceedings for penalty ai-e started as also 
on the date when the Income-tax Officer imposed penal- 
ty and inasmuch as the Hindu undivided family did not 
exist on these dates, the order of penalty could not be 
.sustained. One of the reasons that impelled the Court 

(2) A I R. 19S5 Pat 108. 


(1) (1072) 88 I T.R. 88 
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to tale thfs view was that before an order for penalty 
could be passed against the Hindu undivided family, 
notice had to be given and an oppoitunity to show cause 
had to be afforded and inasmuch as it was not possible 
cither to give notice to Hindu undivided family to hear 
it as disruption had taken place, the order imposing 
penalty could not be passed. The Patna High Court 
reaffirmed the view taken by it in a subsequent decision 
in Jankidas Mohajilal v. Commi'fsioner of Income-tax 
(I). In S. A. Rapt Chettiarv Collector of Madras (2) pro- 
ceedings for imposition of penalty svere initiated while 
the joint family was in existence Before the order of 
penalty was passed the claim of the assessee under s 
2 j-A had been allowed. The Madras High Court 
fallowed the Patna High Court Placing reliance on 
the Patna High Court decision, the Madras High Court 
held that inasmuch as on the date when the order was 
passed, the undivided family had ceased to exist, the 
imposition of penaltv was invalid. ’Wlien a similar 
question came up before the Madras High Court in the 
case of M. R. Chmnanvami Gonnder v. Commissioner of 
Inco7ne-tax. (S'), a contention tvas raised that the alleged 
decision required a reconsideiation. Their Lordships 
repelled the contention and reaffirmed the view expres- 
sed in S A. Rajii Chettiar v. Collector of Madras (2). 
The views expressed b^ the Madras High Court in these 
two decisions were reiterated by that Court in tsvo subse- 
quent decisions in P S. Kandaswami Mudaliar v. Com- 
missioner of Income-tax (4) and Commissioner of 
Income-tax v. Sm-esh Gokuldas (5). The Andhra 
Pradesh High Court took a similar view in Mahankali 
Subbarao v. Commissioner of Income-tax (6) The 
Andhra Pradesh High Court reaffirmed this view in a 

a) onr,n 54 i.t.k 254 (3) (loss) so t t r. an. 

(3) A.I.R 1956 Mad 344. ( 4 ) 72 I T.R 219 

(6) 76 I.T.R 62. (6) A.I.R 1956 A.P. 118 
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subsequent Full Bench decision in the case of Commis- 
sioner of Andhra Prac'esh v. Tatavarthy Narayanamur- 
ithy (1)- The Punjab High Court, in the case of Com- 
missioner of Income-tax Punjab v. Motu Ram Prem 
Chand (2) has spoken in unison wth the decisions of 
the other High Courts referred to earlier. 

The lone sentinel for the view canvassed on behalf of 
the Revenue, is the decision in the case of Commissioner 
nf Income-tax v. Gauri Shanker Chandra Bkan ($) and 
it is now necessary to consider this case. The assessee 
in this case was a Hindu undivided family and was asses- 
sed for the assessment year 1946-47. On the 19th 
March. 1957, an application was moved before the 
Income-tax Officer under s 25-A claiming that a parti- 
tion had taken place on the 22nd June, !956, and the 
Income-tax Officer passed an order on the 26th March, 
1962 recording the partition. In respect of the assess- 
ment year in question, penalty proceedings were initiat- 
ed by the Income-tax Officer by issue of a notice on the 
1 5th March, 1957, and an order imposing a penalty was 
passed on the 20th March, 1958. The assessee conten- 
ded that inasmuch as the partition of the femily had 
been accepted with effect from 22nd June, 1956, the 
order imposing penalty ivas illefi:al. This contention 
was accepted by the Tribunal and the penalty cancelled. 
The Bench after noticing the decisions of the Madras, 
Patna and Punjab High Courts and a decision of this 
Court in the case of Jag^annath Rameshwar Prasad v. 
Commissioner of Income-Tax, U. P. (4) referred to a 
decision of the Supreme Court in the case of Additional 
Income-tax Officer, Cuddappah v. A. Thimmayya ("5) 
and being of the view that A. Thimmayya’s case ^5) 
clearly posited that the Income-tax Officer had jurisdic- 
tion to pass the penalty order held that the view taken 

m fI5>73> B8 IT.R. 58 OWT) 66 IT.R 688. 

0973) 88 ITR 88. f4) (1968) 68 ITR. 858. 

'999 •'a'H 99 (9961) (9) 
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ia72 by the Tribunal was incorrect. The mam reason given 
CoMMia- b) the Bench for taking this view was that inasmuch 
order recognizing the partition under s. 25-A(l) 
NwrM I existence on the date when the impugned order 

Gaya Lai, of penalty ivas passed, the jurisdiction of the Income-tax 
C. S.P Officer to pa^s the order in question remained unaffect- 
Singh.J gfi With lespect, we are unable to accept the view 
expressed bv the Division Bench. In the first place, 
,4. Thnnma\'\(i's ca^e (!) related to assessment proceed- 
ings and not to proceedings for imposition of penalty 
and as such the principles laid down in that case are 
not opposite in a case of imposition of penalty. The 
Andhra Pradesh High Court in the case of Commissioner 
of Andhra Piadedi v Tatavarthy Narayanamurthy ft) 
has eiveii cogent reasons for not extending the principles 
of A. Thimmayyn’s case (1) to a case under s. 28 of the 
Act and v.’e are substantially in agreement with the 
reasons given bv that Court This apart, A. Thim- 
mayyn’s cace fD does not lay down that an order of the 
Income-tax Officer imposing a penalty in a case where 
a partition has been recognised rvitb effect from a date 
earlier to the o^-der in question would be a valid order 
as has been assumed by the Division Bench. In A. 
Thimmayya’s ca.se (D. assessments for the years 1941-42, 
1942-1.^, 194.S-44, 1944-45. 1945-46 and 'l 946-47 were 
completed by the Income-tax Officer. Pending the 
assessment proceedings a claim under s. 25-A of the 
Act had been made, but this was disposed of only the 
30th June, 1 952 in favour of the assessee and and partition 
was recognised tvith effect from 2nd November, 1946. 
This order was. however, passed subsequent to the 
assessment proceedings. Appeals against the assess- 
ment were filed right up to the Tribunal, but they fail- 
ed and in these appeals, no plea was taken by the asses- 
see that the assessment was not valid as partition had 

flflfi.'a 6B ITR 666, ( 2 ) 0072) 83 I.T R 58 
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beeii lecognised under s. 25-A of the Act. 1 hereafter 
as the tax was not paid, die Income-tax Officer made 
an Older under s. 46(5) of the Act calling upon the 
Managing Directoi of the company, which had taken 
o\ei the business of the family, to ivithhold the amount 
of tax from the salaries payable to some of the members 
ol the erstwhile Hindu undivided famil}. A pedtion 
was hied in the Andhra Piadesh High Couit challeng- 
ing the recover)' on two grounds viz. that lecovery pro- 
ceedings could not be taken without an ordei under s. 
25-A(2) of the Act and that the arrears of tax due from 
the erstwhile Hindu undivided family could not be re- 
covered from the petitioner. It was in this context that 
the Supieme Court made the following obseivation on 
page 671 of the report in A. Thimmayya's case (1); 

“The scheme of s. 25-A is therefore clear: a 
Hindu undivided family hitherto assessed in res- 
pect of Its income will continue to be assessed in 
that status notwithstanding pardtion of the pro- 
perty among its members. If a claim is raised at 
the time of making an assessment that a partition 
has been effected the Income-tax Officer must make 
an inquiry after notice to all the members of the 
family and make an order that the family property 
has been partitioned in definite portions, if he is 
satisfied in that behalf. The Income-tax Officer 
is by law required still to make the assessment of 
the income of the Hindu undivided family, as if 
no partition had taken place and then to apportion 
the total tax liability and to add to the separate 
income of the members or groups of members the 
tax proportionate to the portion of the joint family 
property allotted to such member or groups of 
members and to make under s. 23 assessment on the 
members accordingly. If no claim for recording 
(1) (1966) 66 I.T R. 666. 
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pdiULioii 15 uidcie, oi it d claim i 6 niacle and it 15 
ciiiailovv^cci 01 tiic claim 15 not con^ideired by the 
Income-tax, Otlicer, the assesMuent oi the Hindu 
undivided tamily which has hitherto been assessed 
as undivided will continue to be made as if the 
Hindu undivided family has received the income 
and is liable to be assessed. 

failure to make an order on the claim made does 
not affect the jurisdiction of the Income-tax Officer 
to make an assessment of the Hindu family 
which had hitherto been assessed as undivided. 
The Income-tax Officer may assess the income 
of the Hindu family hitherto assessed as un- 
divided notwithstanding partition, if no claim 
in that behalf has been made to him or if 
he IS not satisfied about the truth of the claim that 
the joint family property has been partitioned in 
definite portions, or if on account of some error or 
inadvertence he fails lo dispose of the claim. In 
ail these cases his jurisdiction to assess the income 
of the family hitherto assessed as undivided re main s 
unaffected, for the procedure for making assessment 
' of tax is statutory. Any error or irregularity in 
the assessment may be recitifi.ed in the manner 
provided by the statute alone and the assessment is 
not liable to be challenged collaterally. 


In the present case, claim was imdoubtedly made 
at the time of making an assessment, that the pro- 
perty of the family was partitioned. The claim was 
not disposed of before making the assessment and the 
Income-tax Officer proceeded to assess the income 
of the family as if the property of the family had 
not been partitioned. It is true that by order 
dated June 30, 1952, the Income-tax Officer held 
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didt the pioperty of the family was partitioned- on 
November 2, 1946; 

“But the Act coutauxs no machinery autho- 
rising an Income-tax Officer to reopen an assess- 
ment of a Hindu undivided family relying 
upon an order made by him under s. 1'5-A(1) 
after the order of assessment is made. In the 
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present case, appeals were filed and it is com- 
mon ground tliat no objection was raised as to 
the regularity or legality of the procedure fol- 
lowed by the Income-tax Officer. The assess- 
ment proceedings were taken to the Income- 
tax Appellate Tribunal and the orders of 
assessment were confirmed. Thereafter, it 
was not open to the Income-tax Officer to re- 
open the orders of assessment relying upon the 
order recording the partition, and to seek to 
subvert orders which had become final under 


the seal of the Income-tax Appellate Tribu- 
nal. The High Court was, in our judgment 
in erioi in holding that an order of assessment 
which has become final is liable to be reopen- 
ed under s. 26-A(2) by the Income-tax Officer, 
when an order under s. 25-A(l) is passed by 
him subsequent to the order of assessment’.” 


It will be seen that the challenge to the recovery 
proceedings failed, firstly on the grotmd that the assess- 
ment order could not be challenged collaterally, and 
secondly there was no machinery provided for in the 
Act, for reopening of assessment after an order under 
s. 25-A of the Act was passed and also that the assess- 
ment if it had become final would sustain the recovery. 
The reliance by the Division Bench on A. Thimmayya‘s 
case (1) for the conclusion which they reached does not 
withi respect appear to be well-founded. Apart from 
(1) Cl86fi) «6 LT.R. 6M. 
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rel)iDg on /J. Thimmayya's case (1) the Bench did not 
give au) reasons oi its own tor dissenting from the view 
expressed by the Patna, Madias and Punjab High 
Courts. After a careful consideration of the views of 
these High Courts as also the cases referred to earlier, 
we are of the view that betoie an order of penalty can 
be sustained, the assessable entity on which the penalty 
IS being imposed must be in existence on the date of the 
order. 

I'here are othei considerations which impel us to take 
die view that the fiction cieated by s. 25-A(3) would 
not be applicable to a case like the present one. We 
have already extracted s. 25-A of the Act in the earlier 
part of this j'udgment. It will be noticed that the fic- 
tion created by sub-s. (3) of s. 25-A of the Act comes 
into play only “Where such an order has not been 
passed in respect of a Hindu imdivided family.” In 
the piesent case, an order under s. 25-A(l) of the Aa 
has adraitedly been passed at J;he appellate stage, but 
inasmuch as an appeal is but a continuation of the ori- 
ginal proceedings, the older passed by the Appellate 
Commissioner would be still an order imder s. 25-A(l). 
That being so the foundation for the applicability of 
s. 2o-A disappears. This interpretation which we seek 
to put on tliis sub-clause, has the approval of their Lord- 
ships of the Supreme Court in the case of Joint Family 
of Udayan Chinubhai etc. v. Commissioner of Income- 
tax Gujrat, (2) where dealing with this aspect of the 
matter, their Lordships observed at page 423 as under: 

“Under cl. (3) of s. 25-A, if no order has been 
made notwithstanding the severance of the joint 
family status, the family continuous to be liable to be 
assessed in the status of a Hindu undivided family, 
but once an order has been passed the recognition 

(1) (1966) 65 I.T.R. 666. (2) (1967) 68 I.T.R, 416. 
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of severance is granted by the income-tax depart- 
ment, and cl. /iS) of s. 25-A will have no applica- 
tion.” 

Moreover as s. 25-A(3) is a provision which creates a 
legal fiction, we have to interpret the provision in such 
a manner as would not work injustice to a party, for 
even when the Court steps into the world of legal 
fantas}’, the principle of equity and justice cannot he 
lost sight of as has been said in Lachchmi Narain v. 
Munni Lai (1), where one of us speaking for the Court 
observed as under: 
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"Fiction is a conscious error, a deliberate false- 
hood. Tt can therefore never attain apotheosis, 
nor can it be used to work injustice As an illus- 
tration, the fiction of corporate personality has 
never been used to conceal the fraud or illegality 
committed by the agents of a corporation. Courts 
may use a legal fiction as a crutch to help the varie- 
ty reach ju.stice.” 

According to Blackstone: 

. these fictions of law though at first they 
may startle the student, he will find upon further 
consideration to be highly beneficial and useful; 
especially as this maxim is ever invariably observed, 
that no fiction shall extend to work an injury, its 
proper operation being to prevent a mischief or 
remedy an inconvenience that might result from 
the general rule of law. So true it is that in fic- 
tione juris sempur subsistit aequitas (in a fiaction 
of law equity must always subsist) (Blackstone’s 
Commentaries abridged bv George Chase, TV 
Edn , p. 637).” 


m 09681 A.L.T 89t> 
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Stone, J. said : 

"WTiile fictions are sometimes invented in order 
to realise the judicial conception of justice, we 
cannot define the constitutional guarantee in terms 
of a fiction so unrelated to reality without creating 
as many tax injustices as we would avoid.” 

Curry v. Mccanlas (1) see also G. T. Helvering 
V. Stockolmes Enshilda Bank (j2V” 


In ca.se the interpretation canvassed for on behalf of 
Revenue is accepted, certain inequitable consequences 
follow. An order under s. 25-A of the Act is appeal- 
able. and it is open to the appellate authorities to re- 
cognise a partition which has not been accepted by the 
Income-tax Officer It is quite common for orders of 
penalty being passed by the Income-tax Officer against 
a Hindu undivided family whose claim for partition 
under s. 25-A is upheld subsequent to the imposing of 
penalty, and in case the contention of the Department 
is accepted, the result would be that the assessee would 
be deprived of the benefit of the appellate order. 
Such a situation would inflict undue hardship and 
injustice and has to be avoided. This consideration 
apart, it seems to us that unless we substitute the word 
until’ for the word ‘where’ occurring in sub-s. (3) the 
contention made on behalf of the Revenue cannot suc- 
ceed, for if the word ‘where’ occurring in sub-s, (3) 
interpreted as it is all that is required to take a case out 
of sub-s. (3) is the existence of an order under s. 25-A. 

It is not permissible to make such a substitution where 
the language of the statute is clear and unambiguous. 
Thq Madras High Ctourt in two cases, namely, Com- 
missioner of Income-tax v. K. M. N N. Swaminathan 
^3) and S. A. Rafu Chettiar v. Collector of Madras (4) 
has negatived such an approach. Patanjali Sastri in 


(1) 83 Led. 1389 at p 1861. 
(8) (1947) 15 IT.R. 480. 


f2) 79 Led 211 at p. 217 
f4) (1966) 99 ITR. 941, 
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'iwaminathan’s case (i) on page 439 observed as under: 

"On the other hand, Mr, Rama Rao Saheb for die 
Commissioner suggested that sub-s. (3) of s. 25-A 
could opeiate independently of sub-s. (1) and 
and as the order of the Appellate Assistant Com- 
missioner accepting the partition was passed only on 
the 17th August, 1942, the family which had till 
then been assessed as undivided must be deemed to 
have continued to be undivided on the 6th July, 
1942, when the notice under s. 34 was issued to 
the assessee, so diat the assessment made on that 
basis was in order. We are unable to agree with 
either of these views of the matter. The conten- 
tion on behalf of the Commissioner assumes that 
the words ‘where such an order has not been passed 
in respect of a Hindu undivided family hitherto* 
assessed as undivided’ cover eveiy case of a joint 
family sought to be assessed in respect of which the 
Income-tax authorities have not till then recorded 
an order that a partition has taken place and that 
until the date of such an order all such Hmilies 
should be dealt with as undivided. We do not 
dunk that this is a correct view of sub-s. (3). As 
pointed out by their Lordships in Sundar Singh 
Mapthia v. Commissionei of Income-tax United 
and Central Provinces (2) s. 25-A relates only to 
Hindu undivided families ivhich have been dis- 
lupted and the opening words of sub-s. (3) quoted 
above refer to cases where a claim that a partition 
"had taken place -has been made under sub-s. (1) 
and such claim has been rejected by the Income- 
tax Ofl&cet. Thus sub-s (3). is complementary to 
sub-s. (2) and both deal with cases falling under 
sub-s. (1). Nor is it correct to say that the family 
should be deemed to continue undivided till the 

(1) (1947) 16 IT.R. 430. (2) (1942) 10 I.2.R. 467^ 
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date of the Income-tax Officer’s order under the 
section. Wheie an order is made accepting the 
partition alleged by the assessee the family must be 
r^arded as having become disrupted on the date of 
partition as put forward by the assessee. In the 
present case, therefore, when the notice under s. 
34 was issued to the assessee on the 6th July, 1942, 
the family must be taken to have ceased to oust 
having taken place on the 21st January, 1940, was 
having taken place on the 21st January, 1940, was 
accepted only on the 17th August, 1942.” 

Apart from this, a Division Bench of this Court in 
the case of Jagannath Rameslmar Prasad, v Commis- 
sioner of Income-tzx, U. P. (1) has taken the view that 
.s^ 25-A(3) does not contemplate a case where a claim has 
been made under s 25-A(l) and is pending considera- 
tion. In the present case too, the claim of tiie assessee 
under s 25-A(l) of the Act was pending consideiation 
before the Appellate Assistant Commissioner, at the 
time when the penalty order was passed, and as such the 
dictum of that case would apply to the present contro- 
vers)f and the mere fact that in the case of Jagannath 
Ramefhioar Prasad v. Commissioner of Income-tax 
f/. P. (1) the claim under s. 26-A of the Act was pending 
before the Income-tax Officer and not in appeal, would 
in our view make no difference, as an appeal is but a 
continuation of the original proceedings we however, 
express no final view on this aspect. We are thus of 
the view that the fiction created by s. 25-A(3) does not 
come into play in a case where an order under s. 25-A 
been passed. To put a different inter- 
25-A(3) would work unnecessary hard- 
ship and injustice on assessees, for the reasons already 
indicated. 
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(l) (1908) 68 LT R, 8B8. 
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We are, theiefore, of the view that the case of Com- 
missioner of Income-tax v Gauri Shanker Chandra 
Bhan (I) was not correctly decided. We, therefore 
answer the question in the affirmative and in favour of 
the assessee. The assessee is entitled to its costs which 
we assess at Rs 200 Gounsers fee is assessed at the 
same figure. 

Question Answered, 


APPELLATE CIVIL 


Before Mr. Justice S. Chandra and Mi Justice N. D. 

Ojha 

JAIRAM SINGH and others ... Appellants, 

V. 

SETTLEMENT OFFICER (CON- 
SOLIDATION) AND OTHERS ... RESPONDENTS. 

U. P. Zamindari Abolition and Land Reforms Act, Ifl.'iO, s. 
176 and r 157 — Suit for partition of holding — Ciml Court 
decree on the basis of compromise — Decree without juris- 
diction 

Where soon after the institution df the suit in the Civil 
Court the parties filed a compromise praving that the 
parties to the suit may he allotted shares in accordance with 
that such a decree would be without jurisdiction and not 
thereof without referring the matter to the Collector held; 
tlliat such a decree womd be without jurisdiction and not 
operative or binding between the parties. 

Special Appeal no. 409 of 1966 against the judgment 
and decree of S. K Verma, J., dated 23rd March, 1966. 

F. K. S. Chaudhari and B. B. P. Singh, for the 
Appellants. 
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1973 R, N. Bhalla, S. C.j for the Respondents. 

fM^ S. Chandra, J.: — This appeal arises out of pioceed- 

siNcii ings for partition of a holding held by the consolida- 

SFixLjiiiMT tion authorities 
Offiobr 

(CoNsott- Admittedly, the appellant held one-third share in 
■ the holding in dispute; one-third was held by respon- 

dents nos 3 and 4 while the remaining one-third was 
held by appellants nos 2 to 5. The consolidation 
authorities ptoceeded to partition this holding in ac- 
cordance with the admitted shares, after ignoring a 
decree dated 9'th March, 19.56 passed by the civil court 
in a suit (no. 892 of 19.55) filed under s. 176 of the U P 
Zamindari Abolition and Land Reforms Act (herein- 
after referred to as the Act) for the division of this 
\ery holding The Settlement Officer (Consolidation) 
held that since the civil court decree had not been 
enfoiced inasmuch as the final decree had not been 
passed bv the revenue court the same had no binding 
effect. The Settlement Officer (Consolidation) con- 
firmed the actual division of the holding made by the 
Consolidation Officer. , 

Aggrieved appellant no l instituted a 'writ petition 
in this Court. The principal argument raised before 
the learned single Judge was that the previous parti- 
tion decree was binding on the parties This plea was 
repelled and the svrit petition was dismissed. 

In present appeal, Mr. F R. S. Chnudhary, learned 
counsel for the appellants has urged that the civil court 
dea'ee was binding. In 1955, when the suit for parti- 
tion under s 176 of the Act was instituted the matter 
svas governed by ss. 176 to 182-B of the Act. Dealing 
with these prosdsions a Division Bench of this Court in 
Nathu Singh v. JOular Singh (1) held that the prescribed 
procedure was that a suit for partition was to be insti- 
tuted in a civil court The civil court was to grant a 
a ) 1071 R. a. u. 
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preliminary deciee indicating the .shares of the ])artic.s 
in the holding in dispute After that its jurisdiction 
was exhausted; and the matter had to be sent to the 
Collector for drawing up a final decree It tvas held 
that the civil couit had no jiuisdiction to pas.s the final 
partition decree that was a matter falling entirely with- 
in the jurisdiction of the Collector 

In the present case we find that soon after the insti- 
tution of the suit in the civil court the parties filed a 
compromise praying that the parties to the .suit may 
be allotted shares in accordance with that compromise 
The compromise mentioned the plots which the parti- 
es agreed to be allotted to each branch: and it appears 
that the civil court passed a decree in terms of the 
compromise It is apparent that the matter was never 
sent to the Collector for final partition of the holding 
or separation of the shares and for pas.sing a dea'ee in 
terms of the compromise application. In viesv of the 
Division Bench decision in Nathu Singh’s case (D the 
decree passed by the Civil Court trill be vnthout juris- 
diction and so not operative or binding behveen the 
parties. 

Learned counsel for the appellants, however, relied 
upon a Full Bench decision in Jogodishury Dehen v. 
Kailash Chandm Lahtry (2) and urged that where no 
division of revenue is sought for. the civil court can 
grant a decree for partition and a decree for possession 
in' respect of a share. Reliance tras also placed upon 
Radha Kishnn v Bhola Chmidhuri fS) tvhere it w’as 
held that s. 64, C. P. C. does not apply to a suit foi 
partition of a revenue paying estate when no separate 
allotment of revenue is asked for. The principle laid 
down in these decisions is that if the suit did not in-^ 
volve the separation of the land revenue the matter 
need not go to the Collector and such a suit for parti* 

(1) 1971 R D. 11. (2) (1897) U Cal. 725. 

(S) A I.R. 1984 Pat. S65. 
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tjon would be exclusively decided by the civil court. 
Assuming that this is the coiTect situation in law, the 
position in the present case is different. The suit 
under s. 176 of the Act is governed by the statutory 
pio\isions contained in .ss 176 to 182-B. 

S. 182-B provides: 

“Subject to the provisions of ss 178 to 182 the 
division of a holding or the separation of the share 
therein of a bhumidhcn or sirdar shall be made by 
the Court in accordance with the principles that 
may be prescribed.” 

Rr 156 to 164 are the relevant rules in this behalf. 
R. 156 provides: 

“Ss 176 to 182. Division of Holdings — (1) A 
plaint for division of a holding under s. 176 shall 
contain the particulars mentioned in els (1) to (6) 
of r. 127 and the land revenue payable for the 
holding/' 

This would show that the plaint itself has to mention 
the land revenue payable in respect of the holding which 
is sought to be partitioned. R. 158 provides: 

“In making a division to which sub-s. (1) of s. 
178 does not apply the provisions contained in rr. 
127 to 132 shall apply mutatis mutandis.” 

The present is not a case covered by s. 178 of the 
Act which applies to the cases of division of a holding 
the aggregate area of which does not exceed three and 
one-eighth acres. To the facts of the present case rr. 
^ 127 to 132 are applicable R. 157 says that — 

“157. Before making a division the court 
shall — 
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(«) determine separately the share of the 
plaintiff and each of the other co-tenure-hold- 
ers, 

• • • ■ ♦ 

(c) make valuation of the holding or hold- 
ings in accordance with 'the rent-rate applic- 
able to each plot in the holding, and 

(d) determine separately the value of the 
share of the plaintiff and each of tlie otlier 
CO- tenure-holders.” 

Under this rule the share of each co-tenure-holder is 
determined and its valuation is fixed, k is thus clear 
that in view of these statutory provisions a suit for the 
division of a holding under s. 176 of the Act, expressl) 
involves division of the land revenue payable on die 
holding. The plaintiff has no choice in the matter. 
If he warns to avoid the separation of the land revenue 
of tire holding, the suit could not be validly decreed. 
In this view of the matter it is clear that the decisions 
of the Calcutta High Court and Patna High Court 
are not applicable to a suit under s. 176 of the Act. 
In view of the Division Bench decision of our Court 
mentioned above the civil court had no jurisdiction 
to pass the final decree even though it was based upon 
a compromise between the parties. That decree was 
without jurisdiction jand hence not;' enforceable. 

In the next place it was submitted that the compro- 
mise application which was the subject-matter of the 
decree would operate as a family arrangement. This 
is a mixed question, requiring several facts. No such 
plea was taken at any stage. Even a copy of the com- 
promise application has not been annexed with the 
writ petition. We do not know its contents. There 
is no allegation in the writ petition that there was any 
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vMi pie-exisling dispute beUveeii ihe family meiiibeis 
iTTrITi settled b> the compromise. The compro- 

si.vGH nil sc foi paitition cannot as a matter of law ojJerate as 
SfTTWMPM a funiil} anangeinent In the circumstances, the ap- 
cannot successtully raise this plea for the fiist 
uiTfoN) time in the special appeal 

s. Oundra, jjgj,t uiged that in title proceedings under the 

U. P Consolidation of Holdings Act the matter had 
gone to the Deputy Director of Consolidation and he 
held that the partition decree passed by the civil court 
was binding. It is well settled that in order to estab- 
lish a plea of res judicata it is necessary to file a copy 
ol the dea-ee or judgment on which such a plea is 
ba.sed. The copy of the judgment of the Deputy 
Director of Consolidation has not been filed and as 
such this plea cannot be entertained Reference lias 
been made to a passing observation in the judgment 
ol the Settlement Officer (Consolidation) that “even 
the learned Deputy Director in his judgment has held 
that the decree had the binding effect on 'the contesting 
jj.irties”. But that cannot constitute a valid basis for 
the plea of res judicata, for the additional reason that 
this point was not taken as such in the wTit petition or 
in the grounds of appeal. It is noticeable that the 
Settlement Officer (Consolidation) did not himself ac- 
cept the plea that the partition decree Tvas binding. 
If the plea had been 'taken at the appropriate stage the 
parties may have produced material and alleged facts 
in rebuttal. 

In the end Mr. Cliaudhary urged that the consoli- 
dation authorities have made a mistake of calculation 
in making allotment of chaks. This again is a point 
which does not appear .to have been raised before the 
leam^ sirigle Judge and we cannot entertain it for the 
first time in special appeal. If there was any error in 
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the calculation of the shares it was always open to the 
parties to approach the Settlement Officer and ask him 
to correct that mistake if the mistake is clerical or 
accidental in nature. 

The various points raised in support of this appeal 
fail. The appeal is accordingly dismissed with costs. 
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Appeal dismissed. 
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Special Mayriag a Act, 1872, s. 16 — Second Marriage during 

the lifetime of first wife not void. 

The act of mairiage, a second tune, during the lifetime of 
the first wife married under the Act might have been an 
offence under s. 16 of the Act and the husband might have 
been prosecuted for the same but from this it does not fol- 
low that the second marriage which was a valid marriage 
haring been performed according to Bdndu customary rites 
became void. S. 16 lUd not declare such subsequent marriage 
void. 

Second Appeal no. 2326 of 1965 from <the judgment 
and decree of A. C. Bansal, 1st Additional District 
Judge, Allahabad, dated 28th April, 1965 in Civil' 
Appeal no. 44 of 1964. 

R, C. Ghatakj for the Appellant, 
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pondents. 

T. S. Misra, J. : — ^This is a plaintiff s appeal arising 
out of a suit for possession and recovery of damages 
from the defendants. The plaintiffs alleged that the 
house in suit was owned by her husband M. P. Chatter- 
ji. The marriage of the plaintifiE no, 1 with M. P. 
Chatterji was performed under the provisions of the 
Special Marriage Act, 1872 and out of this wedlock the 
plaintifiEs nos. 2 to 4 were bom. Subsequently M, P, 
Chatteiji developed illicit connections with the defen- 
dant no. 1 and both of them started living in a sepa- 
rate house. The defendants nos. 2 to 6 are the sons 
of the defendant no. 1. The plaintifiE contended that 
the defendant no. 1 was not legally married with M. P. 
Chatterji and M. P. Chatterji died in the year 1959 
and the plaintiffs claimed themselves to be his heirs 
and legal representatives. The defendants reside on 
■the first floor of the house .which was purchased by 
M. P. Chatterji and the plaintifiEs have sought for their 
eviction therefrom. 


The suit was contested by the defendants. They 
alleged that plaintifiE no. 1 was a legally wedded wife 
of late M. P. Chatterji. On the other hand, the 
defendant no. 1 was not his legally wedded wife and 
as such the defendants being the heirs and legal repre- 
sentatives of M. P. Chatterji have right, title and in- 
terest in his property including the house in suit. 
Consequently, it was pleaded that the pl aintiffs were 
not endded to seek the eviction of the defendants. 
They also pleaded that a setdement had taken place 
between the paiities to the suit and in that view of the 
matter as well the suit was not maintainable. 

The trial court, on a consideration of the evidence, 
found that the plaintifiE no. 1 was married to M, P. 
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Chatterji and that marriage was performed under the i873 
provisions of Special Marriage Act, 1872 and that the sw. 
pl aintiffs nos. 2 to 4 are the sons and daughters of late 
M. P. Chatterji. The trial court also held that the ^ 
defendant no. 1 was also married to M. P. Chatterji Ruorb 
according to Hindu rites and her marriage was valii 
Consequently it was held that defendant nos. 2 to 6 
are the legitimate sons and daughters of M. P. Chatter- 
ji. It was however, held that no settlement between 
the parties, as pleaded in the written statement, took 
place between the parties. At the same time it was 
held that the defendants had share in the house in dis- 
pute and the plaintiffs were not entitled to any da m ages 
or to the relief of ejectment as both the parties to the 
suit were co-owners. The suit was accordingly dismiss- 
ed. This plaintiffs thereupon filed an appeal. The 
appellate court below concun’ing with the findings re- 
corded by the trial court dismissed the appeal. The 
plaintiffs have now come to this Court in second appeal. 

The learned counsel for the plaintiff contended 
that the marriage of M. P. Chatterji with the plaintiff 
no. 1 having been performed under the provisions of 
the Special Marriage Act, 1872. M. P. Chatterji was 
prohibited from marrying the defendant no. 1 during 
the lifetime of his first wife, namely, the plaintiff no. 1, 
in’ view of s. 16 of the Special Marriage Act. He argu- 
ed that under s. 16 of the said Act a person marrying 
n ndpr this Act, who during the lifetime of his wife, 
contracts another marriage was subject to 'the penalties 
provided in ss. 494 and 495 of the Indian Penal Code 
for the offence of marrying again during the lifetime of 
his wife. As M. P. Chatterji married the defendant no. 

1 during the life time of the plaintiff no. 1 he committed 
an offence under s. 16 of 'the Act. The act of marry- 
ing being an offence was thus prohibited by law and as 
such the marriage of M P. Chatterji with Smt. Kamala 
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Sicr. Xamala 
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The following are the ingredients of s, 16 of the 
Act; (1) the first marriage of a person must have been 
performed under the provisions of the Special Marri- 
age Act; (2) during the lifetime of his wife that per- 
son contracts another marriage; (3) by contracting an- 
other marriage he commits an offence; and (4) he 
thereby subjects himself to the penalties provided in ss. 
494 and 496 of the Indian Penal Code. The first three 
ingredients mentioned above must exist in order to 
attract the provisions of s. l6 of the Act. The second 
marriage must have been performed during the lifetime 
of the first wife and that second marri^e must be a 
valid marriage. If the second marriage is not a valid 
marriage the person concerned cannot be deemed to 
have committed an offence under s. 16 of the Act. The 
offence is provided in s. 16 whereas the penalties to 
which the person concerned would be subject are those 
which are provided in ss. 494 and 495 of the Indian 


Banerji was void. It was argued on bdialf of the ap- 
pellants that an act which is an offence is illegal and 
prohibited by law. The act of marrying agRin during 
the lifetime of the plaintiff no. 1 being an offence was 
illegal and unlawful and as such the marriage of M. P. 
Chatterji with Smt. Kamala Benerji was void. She, 
therefore, was not entitled to inherit the properties left 
by M. P. Chatterji. I find no force in this contention. 
S, 16 of the Special Marriage Act of 1872 is as follows: 

"Every person married under this Act who 
during the lifetime of his or her wife or husband, 
contracts any other marriage, shall be subjea to 
the penalties provided in ss. 494 and 495 of the 
Indian Penal Code for the offence of marrying 
again during the lifetime of a husband or wife, 
whatever may be the religion which he or she pro- 
fessed at ithe time of such second marriage." 
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Penal Code. The dause ‘contracts any other marriage’ 
obviously means contracts any other valid marriage. 
If the second marri^e was not valid it would be no 
marriage in the eye of law and in that event it cannot 
be said that the person concerned had contracted an- 
other marriage during the lifetime of his first wife. A 
marriage of a Hindu to be valid must be performed in 
accordance with Hindu rites and the Hindu law Appli- 
cable (to the parties concerned at the relevant time. In 
the instant case both the courts below have found that 
the first marriage of M, P Chatterji with the plaintiff 
no. 1 was solemnised under the provisions of the Special 
Marriage Act. The courts below also found that during 
the lifetime of the plaintiff no 1 M. P. Chatterji again 
married Smt. Kamala Benerji, the defendant no. 1, and 
that second marriage was performed according to Hindu 
rites. The defendant no. 1 and M. P. Chatterji there- 
after lived together as husband and wife and the defen- 
dants nos. 2 to 6 were bom out of that wedlock. The 
marriage of Smt. Kamala Benerji with M. P. Chatterji 
having been performed in accordance with Hindu rites 
was valid. The learned counsel for the appellants urg- 
ed that as M. P. Chatterji contracted another marriage 
during the lifetime of plaintiff no. 1, the second 
marriage was void as it was prohibited by s. 16 of the 
Act. I'liis contention ignores a very important aspect. 
It is nowhere provided in s. 16 of the Act that the 
second marriage contracted during the lifetime of the 
first wife is void. In this connection it would be worth- 
while to notice the provisions of s. 15 of the Aa which 
stipulate that every person who being at the time mar- 
ried, procures a marriage of himself to be solem- 
nised under this Act shall be deemed to have committed 
an offence under s. 494 or s. 495 of the Indian Penal 
Code, as the case may be, and the marriage so solem- 
nised is void. Thus not only a penalty on married 



484 the INDIAN LAW REPORTS [1972 

1973 person marrying again under the Act was provided by 
s. 15 but the marriage so solemnised was declared void 
by the statute. S. 16 does not declare specifically that 

»• the second marriage contracted by the person who is 
already married under the Act shall be void if that 
T s, Mwra second marriage was contracted during the lifetime of 

J* his first wife. It is also significant to note that under 
s. 15 of the Act it is provided that the person concerned 
shall be deemed to have committed an offence under s. 
494 or s. 495 of the Indian Penal Code. It means that 
a person who procures a marriage of himself to be 
solemnised under the Act though he was already marri- 
ed would commit an offence under s. 494 or s. 495 of 
the Indian Penal Code and shall be liable to be prose- 
cuted for the same. However, s. 16 does not provide 
that the person who marries second time during the 
lifetime of his first wife shall be deemed to have com- 
mitted an offence under s. 494 or s. 495 of the Indian 
Penal Code, If he does so he would be committing an 
offence of marrying again under s. 16 of the Act, itself. 
The penalty to be imposed on him would be that which 
is provided in ss. 494 and 495 of the Indian Penal Code. 
The act of carrying again during the lifetime of the 
first wife is made an offence under s. 16 of the Act under 
s. 494 the second marriage must be void by reason of 
the law applicable to the person violating the provisions 
of s. 494. S. 495 of the Indian Penal Code provides 
a higher penalty when the fact of first marriage is con- 
cealed from the person with whom the subsequent 
marriage is contracted, A Hindu marriage is not 
a contract but a sacrament. It becomes complete and 
binding the moment it is performed and solemnised in 
accordance with the customary rites and ceremonies of 
either party thereto, S, 16 as pointed out earlier, does 
not dedare the second marriage void if it was perform- 
ed during the lifetime of the first wife, who was married 
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to the person concerned under the provisions of the 
Special Marriage Act. In this connection reference smt. 
may also be made to s. 44 of Special Marriage Act, 1954 
and s. 17 of the Hindu Marriage Act, 1955. S. 17 of 
the Hindu Marriage Act provides that any marriage Bawbui 
between two Hindus solemnised after the commence- t-sTm^, 
ment of that Act is void if at the date of such marriage 
either party had a husband or wife living and the pro- 
visions of ss. 494 and 495 of the Indian Penal Code 
shall apply Accordingly. Similarly s. 44 of Special 
Marriage Act, 1954 also stipulates that if a person al- 
ready married under the provisions of the Special 
Marriage Act, 1954 contracts any other marriage during 
the lifetime of his first wife shall be subject to the penal- 
ties provided in ss. 494 and 495 of the Indian Penal 
Code and the subsequent marriage shall be void. No 
such provisions declaring the subsequent marriage 
void is, however, to be found in s 16 of the Special 
Marriage Act of 1872. In the absence of any such 
provision the second marriage validly performed and 
solemnised cannot be held to be void. The marri^e of 
M. P. Chatterji with Smt. Kamala Benerji, having been 
performed in accordance with Hindu rites and the law 
prevalent amongst them did not become void because 
of the fact that it was solemnised during the lifetime of 
the plaintiff no. 1. Sri M. P. Chatterji by marrying the 
defendant no, 1 during the lifetime of the plaintiff no. 

1 might have committed an offence and might have been 
prosecuted for the same under s, 16 of the Act but that 
is quite a different matter. The learned counsel for 
the appellant referred to the various decisions, namely, 
page 846, English Reports 150, page 717, 10 En gli)^ 

Reports 90, page 750, English Reports^ 131, 

Reports (H. L.), page 1326, A, I, R. 1959 S. C, 781: 

A. I R. 1930 Allahabad 1 and A. I. R. 1946 Mad. 446 
to substantiate his contention that an act which is< an 
offence is illegal and prohibited by law. There is no 
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dispute about the principles laid down in those deci- 
"smT sions. The act of Sri M. P. Chatterji, marrying second 
time during the lifetime of plaintifiE no, 1 might have 
suT. bee” an offence under s. 16 of the Act and he might 
Bambini have been prosecuted for the same but from this it 
T. s. Misra, does not follow that the second marriage with the 
defendant no 1, which was valid having been performed 
according to the customary Hindu rites became void. 
S. 16 of the Act did not declare such subsequent marri- 
age void. 

The learned counsel then argued that as the marri- 
age of M. P. Chatterji with the plaintiff no. 1 was per- 
formed under the provisions of Special Marriage Act, 
1872 the succession to his property would be governed 
by the provisions of the Indian Succession Act and the 
plaintiffs alone would be entitled to succeed to his pro- 
perties, He contended that defendant no. 1 would not 
be included within the terms 'widow’ as mentioned in 
the Indian Succession Act. He also contended that as 
the marriage of defendant no. 1 was void, she could not 
be held to be a widow of M. P, Chatterji. I do not 
find any substance in these contentions. The marri- 
age of M. P. Chatterji with defendant no. 1 was valid 
and not void. He died intestate on 2nd October, 
1969. Both the plaintiff no. 1 and the defendant no. 1 
are his widows. In view of the provisions of s. 24 of 
the Special Marriage Act, 1872, the succession to his 
property would be regulated by the Indian Succession 
Act. As he had left behind lineal descendants as well 
the provisions of s. 33 of the Indian Succession Act 
would be attracted. The Special Marriage Act, 1872 
does not declare the second marriage of a person con- 
tracted during the lifetime of his first wife asi void, 
nor does it provide that the lady whose marriage was 
solemnised under the provisions of the Special Marri- 
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age Act, 1872 alone would be regarded as ‘widow’ for 1972 
the purposes of inheritance. No such exception is 
provided even in the Indian Succession Act. That Shephah 
being so, the term widow’ ms. 33 of 'the Indian Sue- j, 
cession Act should include ‘widows’ as the singular banbsji 
siiould include the plural. Consequently the proper- 
ty of Sri M. P. Chatterji devolved on the plaintiff no. 

1, defendant no. 1 and his lineal descendants. The 
defendants cannot, therefore, be evicted from dhe 
house in suit as trespassers nor can they be held liable 
to paiy damages. The suit for their ejectment and 
recovery of damages was therefore rightly dismissed. 

No other point was urged. 

In the circumstances the appeal fails and is accord- 
ingly dismissed. However, in view of the peculiar 
circumstances of the case the paities shall bear their 
own costs of 'this appeal. 

Appeal dismissed. 
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A usufructuary mor^agee does not acquire the status of a 
sub-tenant. He is entitled to remain in possession as a per- 
son who has a right to occupy subject to the covenants of the 
transaction. Such a transaction does not make the mortgagee 
a sub-tenant within the meaning of various tenancy Acts. 
The term of contract between the parties is essentially only 
to transfer the actual occupation on an agreement that the 
occupation would cease on the principal amount being paid. 
He does not become an Adhtvasi. 


Special Appeal no. 223 of 1966 from the judgment 
and order of S. N. Singh, J. in Civil Miscellaneous 
Writ Petition no. 1449 of 1963 deaded on 28th Febru- 
ar>', 1966. 


K. C. Saxena, for the Appellant. 

N. L. Gangoli, for the Respondent. 

S. Chandra, J. : This appeal arises out of a suit for 
ejectment under s. 202 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act on the footing that the 
defendant appellant was an asami. 

The plaintiff alleged that his ancestors had usufruc- 
tuarily mortgaged the plots in dispute with the ances- 
tors of the defendants under a document dated 21st 
July, 1869 for a sum of Rs.50. The plaintiff wanted to 
reclaim possession and to that end he deposited the 
mortgage money of Rs.60 in court The principal 
defence was that on the expiry of sixty years’ period 
from .the date of mortgage the same came to end and, 
therefore, the plaintiff could not claim the equity of 
redemption. The status of the defendants changed 
thereafter to hereditary tenants. Hence, they were not 
liable .to be ejeaed as asamis. 

The trial court accepted tlie defence and dismissed 
the suit. The findings were, however, reversed on 
appeal where the suit was decreed. The appellate 
decree was confirmed by the Board of Revenue and also 
by a learned single Judge of this Court who dismissed 
the writ petition filed by the appellant. 
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The principal plea raised before us was that the usu- 
fructuary mortgage dated 21st July, 1869 was a valid 
transaction to which Art 148 of the Limitation Act 
applied and, as such, after the expiry of sixty years’ 
period the equity of redemption extinguished and the 
relationship of mortgagor and mortgagee came to an 
end. The plaintiff hence could not sue on the footing 
that the defendants were still mortgagees in possession. 

In 1869 Recovery of Rents (Bengal) Act, 1859 (Act 
X of 1859) was in force Before us there is a contro- 
versy whether this Act was applicable to the district of 
Bsnaras where the land in dispute w'as situate. This 
Act has been designated as “Recovery of Rents (Bengal) 
(Act X of 1859) Act in the commentary upon the Zamin- 
dari Abbolition and Land Reforms Act by Mr. B. S. 
Shukla, Vol. II, p. 317 Hhere the laws repealed by this 
Act are mentioned. This Act repealed several regula- 
tions and Acts. For instance, it repealed ss 9 and 10 
of Regulation 51 of 1795 respecting rydtt^ potthas in 
the province of Banaras. It also repealed ss. 1 to 20 of 
Regulation 5 of 1800 in respect of the erstwhile pro- 
vince of Banaras. In Gopal Paridey v Purshottam Das 
(1), Mahmood J. observed : 

"Whatever the rights of tenants may originally 
have been in these provinces. Act X of 1859 was 
■the first legislative enactment which recognised or 
conferred the right of occupancy upon cultivators 
who had occupied their holdings for twelve years 
and upwards.” 

He also observed that under s. 6 of this Act 'as held by 
a Full Bench of the Calaitta High Court in Narendra 
Natain Roy Chaudhiy v. Ishan Chandta Sen (2) that 
the right of occupancy was not transferable ; that it 
was a right to be enjoyed by the person who held or 
(1) I.L.R. 6 All. 131. (2) 18 B.L.R. 38& 
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cultivated and paid the rent and had done so for a pe- 
riod of twelve years. He also observed that it was held 
Km^AM Court and by the High Court of Calcutta 

that local custom would entitle the occupancy tenant 
S-Ctandra, to transfer his holding. 

These observations shows that ithis Act extent and 
applicable in the district of Banaras. The mortgage in 
the instant case was of the year 1869 when the Act of 
1859 was in force In our view that Act could govern 
tlie parties. A learned single Judge of this Court in 
the case of Bisioanath Singh v. Sunder (1) held that the 
Act of 1859 was applicable in this State. 

In this case it has further been held that the consen- 
sus of view was that the rights of occupancy tenant go- 
verned by the 1859 Act were not transferable except 
under a custom. 

The position, therefore, seems to be that the same 
position obtained in these provinces under the Act of 
1859 as it did under the Act of 1881, which was the 
subject-matter of decision by a Full Bench in the case 
of Khiali Ram v. Nathulcil (2). On a review of the 
various legislative enactments and decisions of this 
Court it was held in the case of Barhu Singh v. 
Kharpattu (3): 

“A usufructuaiy mortgage of an occupancy hold- 
ing created when the N. W. P. Act No. XII of 1881 
was in force, must be treated as a valid transaction, 
but in a qualified sense, i.e. in the sense of sublet- 
ting with a covenant that the mortg-agor will not 
be entitled to recover possession without payment 
of the mortgage money ; and further that a transfer 
of the occupancy holding was not created by 'the 
mortgage but a mere right to occupy the holding 

ct) 1903 R.D. SSL (3) IX.R. 15 AH. 819 (S. B,). 

(8> 1956 A.L,J. 87. 
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was created upon certain covenants. In this view 
of the matter it must be held that .the mortgagee 
of an occupancy holding under the Rent Act of 
1881 would have no right to claim extinguishment 
of the mortgagor's interests in the property by the * 
enforcement of the rights created by the mortgage. 
If the mortgagee does not get any interest in the 
occupancy holding, he cannot claim to obtain that 
interest by expiry of the period of limitation fixed 
for the redemption of the mortgage The right 
of redemption of the mortgagor in an unusufruc- 
tuary mortgage of this nature will therefore not 
be deemed to have become barred by lapse of time 
nnd/^T Art. 148 of the Limitation Act, and the 
morgagor can institute a suit for possession at any 
time upon payment of the mortgage money, because 
his cause action for recovery of possession 
Wcftild accrue upon his demand for possession 
upon payment of die ftJOrtgage money and refusal 
thereof by the mortgagee.” 

This view was carried to a logical conclusion by a Full 
Bench of this Court in Safnharu v. Dharmraj Pandey 
(1). While interpreting s. 21(l)(d) of the U. P- 
25iamindairi Abolition and Land Reforms Act it was 
held that the word 'mortgage' has been used in s. 
21 (1) (d) of the U P. Zamindari Abolition and Land 
Reforms Act in a comprehensive or a loose sense and 
the expression is not confined only to a valid mortgage. 
The effect of these authorities is that a transaction of 
the kind involved in the present case was not a mort- 
gage property so called, but yet was a mortgage within 
meaning of s. 21 (1) (d) of the U P. Zamindari AboU- 
tion and Land Reforms Act. 

Mr. Saxena for the appellant urged that since it has 
been held that the .transaction was in a sense one of sub- 

P) 1969 A.L.J. 948 (F. B.). 
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^ letting the appellant became a sub-tenant and was en- 

ram titled to adhivasi rights under s. 20 (la) (ii) of the Zamin- 
dari Abolition and Land Reforms Act, and that the 
authorities mentioned above treat the transaction of 
s. Chandra, mortgage as one of sub-letting with an added covenant 
that he would be entitled to remain in possession till 
the morlgage money was paid. It will be seen that in 
none of the cases cited above, it has been held -that the 
mortgagee acquires the status of a sub-tenant. He is 
entitled to remain in possession as a person who has a 
right to occupy subject to the covenants of the transac- 
tion. None of the decided cases have held that such 
a transaction makes the mortgagee a sub-tenant within 
the meaning of various tenancy Acts. The reason is 
not far to seek Under a contract of sub-tenancy, the 
sub-tenant is liable to pay rent to the tenant-in-chief 
Under the transaction of a mortgage, the mortgagee is not 
liable to pay rent to the mortgagor. The liability to 
pay rent never accrues. The term of contract between 
the parties is essentially only to transfer the actual oc- 
cupation on an agreement that the occupation would 
cease on the principal amount being paid, ' Secondly, 
unlike a sub-lease, in such mortgage no interest in the 
holding passes. Such a transaction has been designated 
as being of the nature of sub-letting, loosely with a view 
to take it outside the category of transfers to which the 
prohibitory provisions of the various tenancy acts apply 
We are hence, unable to sustain the plea that the ap- 
pellants would become adhivasis of the land on the 
footing that they were subntenants on the date im- 
mediately preceding the date of vesting. 

We see no merit in the appeal which is accordingly 
dismissed with costs. 


"Appeal dismissed. 
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Before Mr. Justice S. Chandra, Mr. Justice J. S. Tnvedi 
and Mr. Justice N. D. Ojha 

ABDUL WAHAB ... Petitioner, 


V. 

district magistrate 

AND OTHERS ... RESPONDENTS. 

U. P. Panchayat Raj Act, 1947, s. Removal of Pro- 

dhan from office — Proceeding for — Affects kts rights and 
involves civil consequences— Principles of natural justice ap- 
plicable to such enquiry. 

Prinaples of natural justice fuUy apply even if the enquiry 
IS administrative in nature, provided it afiEects the rights of 
the charged officer and involves civil consequences. A proceed- 
ing for the removal of a Pradhan from the office to which he 
was elected clearly affects his rights and involves avil conse- 
quences upon him. Such an enquiry can only be made con- 
sistently with the prinaples of natural justice. 

Held, on facts, that principles of natural justice were com- 
plied with in this case. 

Ved Singh v. Assistant Sub-Dixnsional Officer (1) over-ruled. 
Hari Chand v. State of U. P. (2) approved. 

Civil Miscellaneous Writ Petition No. 2753 o£ 1969. 
S. B. Johan, for the Petitioner. 

S. C., for the Respondents. 

N. D. OjHA, J. : — ^The Petitioner was Pradhan of Gaon 
Sabha Jamdashahi in the district of Basti. He was re- 
moved from that office under s. 95 (1) (g) of the U. P. 
Panchayat Raj Act by the Sub-Divisiond Officer, Basti, 
on May 6, 1969. An appeal filed by the petitioner to 
the District Magistrate, Basti, filed on August 5, 1969. 
Thereupon the present petition was filed with the 
prayer to quash the aforesaid two orders passed by the 
(1) A.I.R. 1966 AIL 870. (2) 1970 A.W.R. 48 (H. G). 
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1972 bub-Divisional Officer, Basti and the District Magis- 
Date, Basti respectively. The writ petition came up 
Wahab toi hearing before a learned single Judge and it was 
District pressed on Only one ground, namely that the impugned 
j\lay 6, 1969 passed by -the Sub-Divisional 
N D.^Ojha, Qfficer, Bast! was in contravention of the principles of 
natural justice. The learned single Judge felt that 
tliere was a conflict in two Division Bench decisions of 
tins Court reported m Ved Smgh v. Assistant Sub-Divi- 
sional Officer (1) and Han Chand v. State of U. P. (2) 
and he accordingly referred the case to a Full Bench and 
the writ petition has thus come up before us. 

The learned counsel for the petitioner has attacked the 
order of removal of the petitioner even before us only 
on one ground, namely that it was passed in violation 
of priciples of natural justice. The facts of the case 
shorn of unnecessary details are in a narrow compass. 
A complaint was made to the Sub-Divisional Officer by 
one Bipat Husain and three others bringing to his 
notice certain illegal acts said to have been committed 
by the petitioner in the discharge of his duties as a 
Pradhan and the petitioner was accused of having 
abused his position as a Pradhan. The Sub-Divisional 
Officer directed the Tahsildar to make enquiry into the 
complaint and to submit report. The Tahsildar in his 
turn passed on the complaint to the Naib-Tahsildar for 
making an enqui^ into the allegations made therein. 
A similar complaint made to the Chief Minister also 
readied the Naib-Tahsildar for enquiry in due course 
The Naib-Tahsildar recorded the statement of the peti- 
tioner and of certain other persons induding the com- 
plainant Bipat Husain and submitted his report. There- 
at a charge-sheet was drawn up by the Sub-Divisional 
Officer and the petitioner was required to submit his 

(1) A.I.11. 1966 AU. S70, (J 3 ) 1970 ^.W.R. 48 (H. C.) 
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explanation to the charges as also to give a list of tlie 
\Mtnesses whom he proposed to examine in defence and Abbul 
also to mention the name of tliose persons whom the 
petitioner wanted to cross-examine. According to the 
petitioner he made an application to the Sub-Divisional ^ 
Officer for being supplied with the copies of the com- ‘ J. 
plaint made by Bipat Husain, report of the Naib- 
Tahsildar and the statements of the witnesses recorded 
by the Naib-Tahsildar, but he was supplied only with 
a copy of the report of the Naib-Tahsildar. The peti- 
tioner submitted his explanation and towaids the end 
of it, it was also mentioned that he would press and re- 
quest for his right to cross-examine the w'itnesses on 
whose statements reliance was sought to be placed 
against him and also to adduce oral evidence of wit- 
nesses whose list would be submitted in due course. 

Certain proceedings took place after the explanation 
was furnished and ultimately the Sub-Divisional Officer 
fixed October 11, 1968 for evidence. As appears from 
the copy of the order sheet dated October 11, 1968 
which has been attached as Ann ‘B’ to the counter-affi- 
davit of Adya Prasad Tnpathi the Naib-Tahsildar who 
conducted the enquiry, a statement tvas made on behalf 
of the petitioner that he did not desire to produce any 
oral evidence and only wanted to have an opportunity 
of personal hearing. The Sub-Divisional Officer fixed 
October 28, 1968 for personal hearing. On the said 
date the petitioner appeared along with his counsel and 
the order-sheet of that date indicates that it was agreed 
(db yeh tai paya gaya) that now the petitioner would 
have no personal hearing and November 2, 1968 was 
fixed for arguments. Arguments could not be heard 
on November 2, 1968 and the case was adjourned to 
November 18, 1968 Bipat Husain in the meantime 
seems to have made an application to the District 
Magistrate complaining tliat no evidence was being re- 

64-ad 
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1979 corded against the petitioner and that both -the parties 
AxvL may be given adequate opportunity for producing evi- 
dence. An order was passed by the District Magistrate 
Disiwor on November 16, 1968 to the effect that the Sub-Divi- 

sional Officer will take evidence of both the parties and 

N.D^Ojha, hearing them, if they so wished, pass neces- 

sary orders according to law. It appears that in pursu- 
ance of the said order the Sub-Divisional Officer on 
November 18, 1968 which was the date fixed in the 
case required the petitioner as well as Bipat Husain 
to submit a list of their witnesses. Bipat Husain sub- 
mitted two lists of witnesses, but the petitioner did not 
submit any. On February 13, 1969 statement of Bipat 
Husain was recorded in part and March 1, 1969 was 
fixed for further evidence. On the said date, however, 
neither Bipat Husain nor the petitioner appeared and 
the Sub-Divisional Officer fixed March 27, 1969 for 
arguments. On some application made by Bipat 
Husain the Sub-Divisional Officer passed an order on 
March 19, 1969 to the effect that the witnesses had al- 
ready been examined in enquiry proceedings and there 
is no need to call them for fresh examination. Argu- 
ments could not be heard on March 27, 1969 and April 
2. 1969 was fixed in the case. Bipat Husain seems to 
have in the meantime again made some application to 
the District Magistrate and the District Magistrate 
seems to have asked the Sub-Divisional Officer to take 
necessary action. Neither a copy of the said application 
nor the order passed thereon by the District Magistrate 
has been filed and it is not, therefore, possible to as- 
certain their xon tents but presumably acting upon the 
order that may have been passed by the District Mag^js- 
trate the following order was passed by the Sub-Divi- 
sional Officer on April 2, 1969: 

Proceeding has been pending since long. Wit- 
nesses to be cross-examined by the Pradhan undev 
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suspension have not been produced on dates fixed. 
In case the applicant wants to produce the wit- 
nesses he should produce them on April 12, 1969, 
the last date for purpose. In case the Pradhan 
wants or does not want to cross-examine them, will 
be determined on that date.” 


1973 

AbDCHi 

Waha» 


DidSiuGr 

MAOiasiuni 


N D Ojha, 


Bipat Husain produced 13 witnesses on April 12, 
1969 who were tendered for cross-examination but the 
petitioner’s counsel declined to cross-examine them. 
Thereafter April 21, 1969 seems to have been fixed in 
the case and ultimately the impugned order removing 
the petitioner was passed on May 6, 1969. 


Learned counsel for the petitioner has made three 
submissions ; 


(1) that the petitioner was not given adequate 
and reasonable opportunity by the Sub-Divisional 
Officer to defend himself; 


(2) that the orders passed by the District Magis- 
trate when proceedings were still going on before 
the Sub-Divisional Officer amounted to undue in- 
terference with the proceedings which had the 
effect of vitiating the proceedings ; and 

(3) that neither the witnesses were examined 
by the Naib-Tahsildar in presence of the peti- 
tioner nor were copies of statements supplied to 
him with the result that the opportunity which was 
given to him to cross-examine the said witnesses 
was illusory ; 

On the basis of these submissions it is urged that the 
principles of natural justice were violated. 

Before considering the question in regard toj the 
scope of the principles of natural justice which may be 
held applicable it will be necessary to record a finding 
on the questions of fact raised in the case inasmuch as 
the findings so arrived at would constitute the basis 



498 the INDIAN LAW REPORTS [1972 

iwa for the determination of the question as to whether in 
the instant case the principles of natural justice irere 
\iolated and, if so, in what manner ? 

niuT P T.Tr So far as the petitioner’s grievance that he was not 
xi AGisTRA ra ^ji’orded adequate and reasonable opportunity to pio- 
N.D ojhd, duce any evidence in defence is concerned we find no 
difficulty in holding tliat the complaint made by the 
petitioner in this behalf is wholly unfounded. As 
would appear from the order-sheet of October 11, 1968 
and October 28, 1968 a true copy of which has been filed 
as Annexure ‘B’ to the counter-affidavit of Adya Prasad 
Tripathi, it was specifically stated on behalf of the peti- 
tioner on October 11, 1968 that he only wanted to have 
a personal hearing and did not desire to produce any oral 
evidence On October 28, 1969 his counsel was heard 
and it was agreed that the petitioner did not want any 
personal hearing. From the facts stated above it would 
appear that after these two dates no such evidence tvas 
recorded which was used against the petitioner and, 
therefore, there was no occasion for granting the peti- 
tioner any further opportunity of rebuttal. 

The submission on behalf of the petitioner that the 
proceedings were vitiated on account of any interference 
by the ’District Magistrate is also without any substance. 
It is true that on an application made by Bipat Husain 
the ilWstrict Magistrate on November 10, 1968 directed 
the Sub-Divisional Officer to take evidence of both the 
parties but except recording the statement of 

Bipat Husain in part no other statement' of 

any witnesses was recorded by the Sub-Divi- 
sional Officer and from the other of the Sub- 

Divisional Officer dated May 6, 1969 it does not 

appear tl^ any reliance was placed on that part of the 
statement of Bipat Husain which was so recorded. .So 
far as the, second application made by Bipat Husain to 
the District Magistrate is concerned neither a copy of the 
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Aim 

WiUiuF 

V. 

Dutaaot 

Muatmun 

N. D. Ojh». 


Now we proceed to consider the last submission made 
on behalf of the petitioner that the Naib-Tahsildar ex- 
amined the witnesses behind the back of the petitioner 
and that the copies of their statements were not given to 
the petitioner -with the result that the opportunity given 
to cross-examine those witnesses was illusory. A true 
copy of the explanation which was submitted by the 
petitioner in reply to the chdrge-sheet has been attached 
as Ann. ‘IIF to the Writ petition wherein it has been ad- 
mitted that a copy of the report of the Naib-Tahsildar 
had been given to him. The copy of the report 
of die Naib-Tahsildar which was so given to the 
petitioner has, however, not been filed. An uncerti- 
fied copy of the said report was, however, pro- 
duced by the petitioner’s counsel for our perusal at 
the time of hearing alongwith a copy of the notice 
which was given by the Naib-Tahsildar on De- 
cember 13, 1967 to the petitioner. From a perusal of 
the copy so produced before us it appeared that to the 
report of the Naib-Tahsildar were annexed various do- 
cuments including the complaints made against the peti- 
tioner and the statements of the witnesses examined by 
the Naib-Tahsildar The notice dated December 13, 
1 967 given by the Naib-Tahsildar to the Petitioner stated 
that the Naib-Tahsildar wanted to make enquiry on 
December 17, 1967 upon the application made by Fidi' 


said application has been filed nor a copy of the order 
passed thereon, and it is not possible to ascertain their 
contents. Moreover, in pursuance of the said order the 
petitioner himself was given additional opportunity to 
cross-examine the witnesses that were examined by the 
Naib-Tahsildar which opportunity the petitioner 
declined to avail of and in these circumstances it cannot 
be said that the proceedings in any way were vitiated by 
the two orders referred to above passed by the District 
Magistrate. 
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Husain and others residents of village Jamdashahi against 

the Pradhan. The Pradhan was required to be present 

wiS at Jamdashahi at 9,00 o’clock on^ the said date along 
with all the papers of the Land Management Com- 

mittee. 


*’ petitioner was the Pradhan of Gaon Sabha, Jam- 

dashahi and from the aforesaid notice it was clea'r that 
the proceedings in connection with the enquiry made 
by the Naib-Tahsildar on December 17, 1967 were held 
at village Jamdashahi itself. It is admitted to the peti- 
tioner in para. 5 of the writ petition that his statement 
was recorded by the Naib-T^sildar on December 17, 
1967, but he asserts that no other proceedings w^ere 
taken in that connection on that date. When a com- 
plaint containing serious charges against him was being 
inquired into in the village itself after proper notice to 
the Pradhan and the statements are recorded during 
such enquiry it does not appeal to reason that the peti- 
tioner after giving his statement became oblivious of 
•the further proceedings that took place thereafter, 
Adya Prasad Tripathi the Naib-Tahsildar who coA- 
ducted the enquiry has himself filed a counter-affidavit. 
In para. 5 of this counter-affidavit it has been stated on 
personal knowledge that the statements of some wit- 
nesses were ^Iso recorded on that c^ate. It has further 
been stated that statements of some witnesses were re- 
corded on December 25, 1967 and that all the statements 
were recorded in the presence of the petitioner. It has 
also been stated in the said paragraph that on December 
25, 1967 the petitioner made a statement duly signed in 
Urdu that he did not want to give statement immediate- 
ly -and .that he will do so in Basti on December 27, 1967 
and that in spite of various opportunities being .given to 
him thereafter the . petitioner did not either give any 
statement or produce any documentary evidence. A 
true copy of the. statement of the petitioner made on 
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December 25, 1967 has been filed as Annexure ‘A’ to 
the counter-aflSidavit and the statement as recorded by 
the Naib-Tahsildar reads thus; 

“Sri Abdul Wahab Pradhan 

Aap IS samai sahut nahin dena chahte. Aap 
kahte ham ki Basil men sabut doonga. Atah 
Dinank 27-12-’67 ko apna sabut Fida Husain ki dar- 
khowast ke sambandh men tahsil men iipasthit ho 
kar mere samaksh den. 


A. Pra. Tripathi, 

Na. Ta. 

25-12-’67. 

Abdul Wahab Practoan.’’ 

In para. 6 of the rejoinder-affidavit which contains 
the reply, of para. 5 of the counter-affidavit it has not 
been specifically stated that the petitioner did not 
make any such statement and that the statement as 
filed along with the counter-affidavit doe^ 'not con- 
tain his signature The relevant averment in this be- 
half in paragraph 6 of the rejoinder-affidawt reads thus : 

“It is wrong to say that on 25-12-67 the depon- 
ent wanted time to give his statement on 27-12-67, 
and in fact no such question arises as the deponent 
had already been examined on I7-d2-67.” 

It would appear that without denying the fact of mak- 
ing statement under his signature a technical objection 
was sought to be raised in the rejoinder-affidavit based 
on the word “statement” used in para 5 of the counter^ 
affidavit. As would be clear from Ann. ‘A''‘to the coun- 
ter-affidavit what was stated was that the petitioner did 
not want to adduce evidence in his defence (sabut) on 
December 25, 1967 and that he would give the same at 


197d 

Abdul 

Wa«a» 
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MiCimATB 


N D. Ojlja. 
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iwii Basti. Obviously of the word “statement” in para. 5 
Abmii. of the counter-affidavit has lo be read in that con- 
text It would thus appear that the petitioner 

DissRKW jjQ courage to deny the fact that he did not 

* make any such statement on December 25, 1967 

N.D^.Oiba. alleged in the counter-affidavit but only tried to 
take shelter on a hair-splitting interpretation of 
the word "statement”. In view of what has been 
observed above we have no hesitation in accept- 


ing the facts stated in para. 5 of the counter-affi- 
davit, namely that the statements of witnesses both on 
December 17, 1967 and December 25, 1967 were re- 
corded in the presence of the petitioner and that the 
petitioner notwithstanding the fact that he was given 
various opportunities by the Naib-Tahsildar to enter 
defence did not avail of those opportunities 
This conclusion finds further support from the expla- 
nation given by the petitioner to the charge-sheet. 
Relevant portion of the explanation reads thus: 


“In his eagerness to insist his enquiry with a 
certain amount of sanctity the leaimed N.T. even 
crossed the limits of illegality and put the witnesses 
as also me, an accused, on oath. It is common 
, knowledge that oath is not only quite out of place 
in a preliminary enquiry of this type, but also goes 
to prejudice a fair and impartial assessment of the 
accusation made”. 


According to the petitioner when this explanation 
was submitted l>y hitti he had not been supplied with 
the copies of the statements of the witnesses and had 
been supplied only with the report of the Naib-Tahsil- 
dar. We asked the learned counsel for the petitioner 
tp pojn^ out anything from the copy of the report of 
the Naib-Tahsildar produced before us which may 
indicate that the statements of the witnesses were re- 
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carded on oath. The learned counsel was, however, 
unable to point out any such thing and it is obvious that Amwi 
unless the statements were recorded in the presence 
of the petitioner he could not have known that these 
statements were recorded on oath. * 

, n 1- N. D Ojha, 

In view of the finding that the statements of the I 
mtnesses were recorded in the presence of the peti- 
tioner the assertion that the copies of their statements 
were not furnished to the petitioner loses its signifi- 
cance. We may, however, point out that there is 
no assertion in the writ petition that the copy of the 
report of the Naib-Tahsildar which was supplied to 
the petitioner was an incomplete copy. As observed 
above the copy of the report of the Naib-Tahsildar 
produced before us indicated that the complaints made 
against the petitioner and the statements of the wit- 
nesses examined by the Naib-Tahsildar were annexed 
to the said report and it can be presumed that the copy 
of the report of the Naib-Tahsildar which was supp- 
lied to the petitioner contained these annexures. The 
conduct of the petitioner in not filing the copy of the 
report as supplied to him gives rise to an inference 
against the petitioner. The following extract from the 
explanation of the petitioner supports the inference 
that copies of the statements of the witnesses and the 
complaints made against the petitioner were annexed 
to the copy of the report of the Tahsildar which was 
furnished to the petitioner: 

“I cannot again remain without bringing to 
your kind notice that the attitude of the Enquir- 
ing N. T. had been extremely hostile to me in 
the course of Enquiry, bordering sometimes on 
unfairness. He should have, for instance, con- 
fined his enquiry to the compass provided by the 
complaining application made by Bipat a,nd 

65-ad 
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others. But in interrogating and recording the 
statements of witnesses he went out of his way by 
bringing and introducing charges against me 
which had no trace in the complaint in writing 
made against me”. 

According to the petitioner he had neither been 
supplied with the copies of the complaints nor of the 
statements of the witnesses. If that was so it remains 
unexplained as to how did the petitioner come to 
know that the Naib-Tahsildar in interrogating and re- 
ccoding the statements of the witnesses went out of 


his way by bringing and introducing charges against 
the petitioner which had no trace in the complaint in 
writing made against him. To us, therefore, it 


appears that not only .the witnesses were examined in 
the presence of the petitioner but copies of their state- 
ments along with copies of the complaints were fur> 
nished to the petitioner as part of the report of the 
Naib-Tahsildar. It may be that the copies of the 
statements of the witnesses or of the complaints may 
not have been separately furnished to the petitioner 
and the assertion of the petitioner in this behalf may 
be based on this technical view of the matter. 


The position hence is that at the preliminary enquiry, 
the witnesses in support of the charges were examined 
in the presence of the Pradhan and that he was also 
furnished a copy of their depositions. But of his own 
accord, the Pradhan did not choiose to cross-examine 
the witnesses when they were produced for that pur- 
pose. According to the Supreme Court, the rules of 
natural justice require that a party charged should have 
the opportunity of adducing all relevant evidlences on . 
which he relies, that the evidence of the opponent should 
be taken in his presence, and that he should be given the 
opportunity of cross-examining the witnesses examined 
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by that party, and that no materials should be relied on 1972 
against him without his being given an opportunity 
of explaining them; Union of India v. T. R. Verma 
(I), Phulbari Tea Estate Co. v. Its Workmen (2), Cen- dibtwct 
tral Bank of India v. P. C. Jain (3), T. P. Tripathi v. 

Board of H. S. and I. Ed. (4). On facts, these pnnciples 
were complied with in the present case. 

Even where the statement of witnesses are recorded 
at the preliminary enquiry in the absence of the charg- 
ed officer, still they are relevant and can be used, if 
those statements are made available to the delinquent 
officer and he is given an opportunity to cross-examine 
those witnesses — State of U. P. v. Om Prakash Gupta 

A Division Bench in Harichand v. State (6) held that 
where no particular procedure is prescribed, as is the 
case under s. 95(l)(g) of the Panchayat Raj Act, it 
would be enough compliance with the principles of 
natural justice if the charges are fully communicated 
to the person concerned, the result of the enquiry, if 
any, is made known to him and the material which is 
sought to be used against him is disclosed to him and 
he is afforded adequate opportunity to meet the 
charges and to lead evidence in rebuttal. In our opi- 
nion, this decision lays down the law in accordance 
with the principles enunciated by the Supreme Court 
In Ved Singh v. Assistant Sub-Divisional Officer (7), 
a Division Bench expressed the opinion that in the pro- 
ceedings for, removal of a Pradhan under s. 95(l)(g), 
the disciplinary authority was not required to act as a 
Tribunal exercising quasi-judicial functions, and 
hence in such an enquiry, the applicable principle of 
natural justice was only that the charged officer should 
be given an opportunity to explain the charges. There 
was no necessity to hold a regular trial by examining 

(y A.LR. 1967 S.a 882. (2) A.I.R. 1969 S.C. 111. 

® A.I.R. 1969 S.C. 988. (i) 1972 A.L.T. 616 F. B. 

(6) A.I.R. 1970 S.C. 679, (6) 1970 A.W.R. 48. 

(7) A.IJL 1066 AR 870 
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witnesses or allowing the charged officer, to cross- 
examine them. This decision, in our opinion, does not 
lay down the law correctly. 

It has now been ruled by the Supreme Qjurt in A 
K. Kraipak v. Union of India (1) that the dividing line 
between an administrative power and a quasi-judicial 
function is quite thin and is being gradually obliterat- 
ed. Often it is not easy to draw a line tibat demar- 
cates administrative enquiries from quasi-judicial en- 
quiries. Arriving at a just decision is the aim of both 
quasi-judicial enquiries as well as administrative en- 
quiries. The purpose of the rules of natural justice 
is to prevent miscarriage of justice. One feiils to see 
why these rules should be made imapplicable to 
administrative enquiries. 

Thus the rules of natural justice are equally applic- 
able, even though the nature and character of the en- 
quiry be held to be administrative. 

The Supreme Court in the State of Orissa v. Dr. 
Birtapani Dei (2) held that even an administrative 
order, which involves civil consequences, must be made 
consistently with the principles of natural justice, . The 
distinction drawn in Ved Singh’s case (3) that if the 
enquiry is not quasi-judicial, then the applicable prin- 
ciple of natural justice is merely that the charged offi- 
cer should be given an opportunity of explaining the 
charges, in our opinion, displays an incomplete state- 
ment of the law. All and the same principles of natu- 
ral justice fully apply even if -the enquiry is adminis- 
trative in nature, provided it affects the rights of the 
charged officer and involves civil consequences. A 
proceeding for the removal of a Pradhan from the 
office to which he was elected clearly affects his rights 
and involves civil consequences upon him. Such an 

(1) A.I.R 1970 s C, 180. (2) A.I R. 1967 S.C. 1369, 

A.I.R. 1966 All. 870. 
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cnquii^y consistently with the prin- 

dples o£ natural justice. 

But, as already seen, these priaciples were complied 
■with in the present case. The appellant cannot have 
any legitimate complaint in that regard. 

In the result, the wnt petition has no merits and i* 
dismissed with costs. 

Writ petition dismissed. 


APPELLATE CIYIL 


Before Mr. Justice Om Prakash Trivedi* 

SHEO NARAIN ... Appellant, 

V. 

RADHEY SHYAM and others ... Respondents 

Court Fees Act, 1870, Sch. n. Art 17(vt>-Court fee— Pay- 
ment of — In appeal against refusal to pass as instalment 
decree. 

Where the appellant admitted the amount decreed but filed 
an appeal against the trial court^s refusal to grant instalments. 

Held, in this case it is difficult to put a money value to the 
subject-matter of the appeal and as such the case is covered by 
Art I7(vi) of the Second Schedule of the Court Fees Act. No ad- 
valorem court-fee on the entire amount decreed is payable in 
such a case. 

Deputy Comm^sioner, Kheri v. Rama Shantranji Ji (1) and 
Smt ISardar Devi v. Nihai Karan (2) relied on. 

First Appeal No 51 of 1965 against the judgment 
and order dated 23rd September, 1965 passed by the 
Court of District Judge, Bahraich in Civil Appeal No. 
28 of 1965. 

• While sitting at Lucknow. 

CL) A,LR. 1940 Oudh 188. (3) A.I.R, 1961 Raj. IW. 
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lOTS U. C. Srivastava, for the Appellant 

Sb» Chief Standing Counsel, for the Respondents. 

O. P. Trivedi, J. : — ^The only point in this appeal is 
Shyam whether the court-fees paid on the memorandiun of 
p. ~ appeal is sufScient. The respondent Lala Ram Kumar 
Trivedi. J filed a suit for recovery of Rs.3,500. The suit was 
decreed for Rs. 1,750 and the parties were directed to 
pay and receive costs according to their success and 
failure. The respondent then appealed and paid 
court-fee of Rs.1.50 paisa on the memorandum of 
appeal. An objection was taken before the District 
Judge, Bahraich that the court-fees paid on the memo- 
randum of appeal was insufficient. According to the 
objection the advalorem court-fees should have been 
paid on the amount decreed, that is, Rs. 1,750. The 
respondent’s contention was that he had not contested 
-the amount decreed but had only fided the appeal 
against refusal to pass an instalment decree by the trial 
court. It was urged that the appeal could be treated 
as an objection under s. 47, C. P. C. on which only a 
court-fees of Re. 1.50 paisa was payable. This conten- 
tion was not accepted by the Distriot Judge and he held 
that advalorem court-fees should have been paid on 
the memorandum of appeal, the same being valued at 
Rs.1,750. It is against this order that the present 
appeal has been filed. 

The argument of the learned counsel for the appel- 
lant is that court-fees is payable under Art. 17, Sch. II 
of the Court Fees Act, in force in the year 1965 when 
the appeal was filed, inasmuch as, according to his sub- 
mission, it was not possible to estimate the subject- 
matter of the appeal at a money value This conten- 
tion appears supported by decision in the case of 
Deputy Commissioner, Kheri v. Raja Shantranji Ji (1). 

(1) A.I.R. 1010 Oadh 188. 
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It was held in that case that where an appeal does not wa 

relate to the amount for which the decree has sma 

been passed but to the manner in which the decree can 
be enforced or executed, the appeal falls under Art 

I7(vi), Sch. 11, Court Fees Act. On facts, which are 

an^ogous to the facts of the present case, in the case triTedi^ j. 
of Smt. Sardar Devi v. Nihal Karan (1) similar view 
was taken by the Rajasthan High Court. In that case 
the plaintifE-appellant had instituted a suit and obtain- 
ed a decree for Rs. 11,500 principal plus interest at a 
certain rate up to the date of the institution of the suit 
and the date of the decree, thereby making a total sum 
of Rs.l2, 526.43. Thereafter the decree allowed 

interest to the appellant at 4^ per cent till realisation 
on the principal sum remaining due. The decree fur- 
ther allowed payment of the amount in instalments. 

The petitioner appealed against the decree granting 
instalments and paid a court-fees of Rs.lO only treating 
the memorandum of appeal as falling under Sch, II of 
Art. 17(vi) of the Court Fees Act. Objection was taken 
to the court-fees paid and it was urged that the appel- 
lant was liable to pay court-fees at the ad valorem rate 
on the difference between the amount claimed in 
appeal and the amount decreed and also on the differ- 
ence to the appellant between getting his money on 
the date of the decree under appeal and getting it by 
instalments as ordered. The contention that ad valo- 
rem court-fees was payable was not accepted and it was 
observed that all tliat the appellant suffers is that instead 
of getting the amount due at once the payment of the 
amount is postponed to certain periods by the instal- 
ments granted. In that situation the Court held that 
it is difficult to put money value of the relief claimed 
by the appellant and held that memorandum of appeal 
fell under Art. I7(vi) of Sdi. II of the Court Fees Act. 

1 am of opinion that in the present case also the appel- 

(1) A.I.R. 1961 Raj. 184. 
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lant having questioned the trial court’s refusal to grant 
instalments, this is a case where it is difl&cult to put a 
RjuShbv “loney value to the subject-matter of the appeal and 
the case was covered hy Art, l7(vi), Sch. II of the Court 
Fees Act Under Art. 17(vi), Sch II of the Court Fees 
Act in a suit where it is not possible to estimate at a 
money value the subject-matter in dispute and which is 
not otherwise provided for by the Act, the court-fees 
payable is Rs.lO The appellant’s contention that he 
was liable to pay court-fee of Re. 1.50 paise, the memo- 
randum of appeal being treated as an objection under 
s. 47, Code of Civil Procedure, is clearly untenable. 
Therefore, while I do not agree with the lower appel- 
late court’s view that ad valorem court-fees was pay- 
able on the entire amount decreed and hold that it is 
payable under Art. I7(vi), Sch. II of the Court Fees 
Act, the comrt-fees paid appears to be deficient even 
upon that view by Rs.8.50 paise. 

Accordingly, the appeal is partly allowed The 
order passed by the lower appellate court, appealed 
against, is set aside; the appellant is directed to pay the 
deficient court-fees of Rs 8.50 paise on the memoran- 
dum of appeal within a month. The file of this appeal 
shall be sent down to the court concerned within a 
week. 


Appeal partly allowed. 
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APPELLATE CIVIL (F. B.) 


Before Mr. Justice J. S. Tnvedt, Mr. Jmtice R. L. 
Gulati arid Mr. Justice C. S. P. Singh 

ABIDUL HAMID .. Appellant, 

V. 

K4RIM BUX AND OTHERS ... Respondents, 

Code of CIeU Procedure, 1908, O. 39, r 9 — Attachment before 
judgment — Dismissal of suit in default — Attachment autOr 
mancally lapses — No revival of attachment on restoration of 
suit. 

[Per majority, Gulati, J. {contra)]: On the dismissal of suit 
in default, the attachment before judgment automatically lapses 
and a fresh attachment is necessary on the restoration of the 
suit as the previous attachment does not revive. 

Second Appeal No. 900 of 1965 from the judgment 
and decree dated 17th February, 1964 passed by Sushil 
Kumar, Additional Civil Judge, Moradabad. 

Hazt Iqbal Ahmc&d, for the Appellant. 

K. G. Agrawala, for ithe Respondents. 

J. S Trivedi, j. : — ^This plaintiff’s Second Civil 
Appeal has been referred to the Full Bendi on account 
of the importance of a question of law involved in the 
case. The question involved is whether on the dis- 
missal of a suit in default the attachment before judg- 
ment automatically lapsed and a fresh attachment was 
necessary on the restoration of the suit, or whether on 
the restoration of the suit the attachment previously 
made is revived or is survived. 

Smt. Muradan and ber husband Nasib Ullah had 
purchased a house on 16th January, 1947. The plain- 
tiff-appellant had filed a suit for recovery of certain 
sum of money against Nasib Ullah in the year 1951 and 
on an application made got ‘the half share of Nasib 
Ullah in the house attached before judgment on 11th 
November, 1951. The suit was thereafter dismissed for 
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default but was subsequently restored and ultimately 
a 1^ decreed. In execution of the decree the half share of 
****““ Nasib Ullah was sold and purchased by the plaintiff- 
Karim’ bux appellant. The sale was confirmed on 28th October, 
jTT" 1959 . The appellant claimed to have taken possession 

TnvedU. jggo. 

The contesting defendant-respondent Karim Bux 
claimed to have acquired Nasib Ullah's share in the 
house under a sale-deed dated 4th August, 1953. This 
sale-deed was executed after the restoration of the suit. 
The defendant Karim Bux's contention was that on 
the d ismissal erf the suit in default the attachment be- 
fore judgment lapsed and since no fresh attachment was 
made the sale affected by Nasib Ullah on 4th August, 
1953 remained unaffected and Nasib Ullah thereafter 
was not left with any subsisting title to or interest in the 
house which could have been sold in execution of the 
decree passed in appellant’s favour. The contention 
of the respondent was repelled by the trial court but 
upheld by the lower appellate Court, hence this Second 
Civil Appeal. 

O. 38, r. 6 of the Civil Procedure Code authorises a 
Court to attach before judgment the property of the 
defendant in case the Court is satisfied that the defen- 
dant in order to delay or defeat the execution of a 
decree that may be passed against him is about to 
remove or dispose of his property and has failed to fur- 
nish the required security. O. 38, r. 9 is the subject- 
matter of interpretation which is in these words: 

“Where an order is made for attachment before 
judgment, the Court shall order the attachment 
to be withdrawn when the defendant furnishes the 
security required, together with security for the 
costs of the attachment, or when the suit is dis- 
missed,” 
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The contention of the plaintiflE-appellant is that O. 
38, r. 9 contemplates a specific order of withdrawal of 
attachment and so long that specific order of with- 
drawal of attachment is not passed the attachment conti- 
nued and the transfer in favour of defendant-respon- 
dent no. 1 was of no effect. It is admitted that in the 
instant case there was no specific order of removal of 
attachment. Reliance has been placed by the learned 
counsel for the appellant on Thampi Muhammad 
Abdulkhadir v. Fadrnartfibha Filial Farameshwaran 
Filial (1) wherein it has been laid down that; 

"An attachment before judgment which ceased 
to be in force with the dismissal of the suit will 
revive when the decree dismissing the suit is subse- 
quently reversed and a decree in the plaintiff’s 
favour is passed, even by the same Court or by a 
superior Court and this revival will be in force 
from the date on which the attachment before 
judgment is effected as provided for in the Civil 
Procedure Code." 
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Reliance has also been placed by him on Namagiri 
Ammal v. Muthu Velappa Goundan (2), but that case 
has been overruled in Balaraju ChettiaY v. Masilamani 
Filial (3) and it was held that on a dismissal of a suit 
an attachement before judgment necessarily ceases 
under O. 38, r. 9 even though the Court does not pass 
an order withdrawing it. The observations of their 
Lordship of the Travancore-Cochin go to show that an 
order of attachment ceases with the dismissal of the suit 
in spite of any express order. The doctrine of revival 
of the order is invoked for the continuance of the 
order after the decree is subsequently reversed. An 
attachment before judgment is in the nature of an inter- 
locutory order and an extraordinary relief available to 
the plaintiff even before his claim is adjudicated upon 

(1) A I R 19£»2 Tra Co 414 (F B ) (2) A.I R. 1928, Mad 940. 

(8) A I R 1980 Mad 614. 
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normally cannot be allowed to subsist after the dis- 
^ missal of 'the suit. Gopal Prasad v. Kashi (1) has also 
been relied upon by the learned counsel for the appel- 
lant in support of his submission wherein it was laid 
J down that : 

“An order of the High Court restoring an attach- 
ment which has been raised by an order of an 
inferior court relates back to the date when the 
attachment was first made, and its effect will be to 
invalidate a sale made when on the face of the 
record there was no subsisting attachment of the 
property sold ” 

That was a case where their Lordships were consi- 
dering the effect of a High Court’s order under which 
the attachment was restored witli effect from a parti- 
cular date. The facts of that case are quite distin- 
guishable. A distinction has also to be drawn in cases 
where the attachment is itself in dispute in execution 
of a decree and where by an appellate order the order 
of the inferior court is set aside.. 

Examining the cases propounding the different views 
it appears that most of the High Courts are of the 
opinion that an attachment before judgment ceases 
after the dismissal of the suit even though no express 
order is passed. According to the majority view an 
attachment would terminate no sooner the suit is dis- 
missed by the trial Court. The view of this Court 
throughout has been that an attachment before judg- 
ment ceases on the dismissal of the suit. 

In Rnm Chand v. Pttam Mai (2) it was laid down 
that an attachment before judgment like a temporary 
injunction becomes functus officio as soon as the suit 
terminates. The observations of Hon'ble Mahmood, 
J. were based on an earlier Division Bench case of this 

(1) I.L R 1942 All 89. (2) I L R. 10 All. 606. 
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Court in Ghunni Kuar v. Dxoarka Prasad (1). The 
Madras High Court in Balaraju ChettiaPs case (2) fol- 
lowed the Allahabad view. 

The law laid down in Ram Chand’s case (3) has been 
followed by this Court in Dular Singh v. Ram Chan- 
der (4) and in Ghulam Dastgtr v. Mohammad Amin 
(5). A Division Bench of the Andhra Pradesh High 
Court in Kumaji Sore Mai Firm and Partners v. Kalwa 
Devadattam (6) have dissented from the Travancore- 
Cochin’s view and have held that: 

"When once attachment is raised as a result of 
the dismissal of the suit by the trial Court it would 
not get automatically revived when the suit is 
dea'eed in appeal ” 

From the facts of that case it appears that the attach- 
ment was raised. 
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The Full Bench of Mysore High Court in Gangappa 
V. Boregoioda (7) while dissenting from the Travan- 
core-Cochin High Court have laid down (that: 

"An attachment before judgment is in the 
nature of an interlocutory order. It is an extra- 
ordinary relief granted to a plaintiff even before his 
claim is adjudicated upon and found to be true 
and if a suit is dismiss^ed either for default or on 
its merits by the trial Court and the attachment 
before judgment has therefore to cease, he can 
certainly have not as much grievance as a person 
who has obtained a decree and attached property 
of the judgment-debtor whose right to attached 
property has been questioned and decided in sum- 
mary proceedings and which are made expressly 
subject to a decision in a regular suit. Moreover, 
it cannot also be urged that all interlocutory 
orders like say those passed on applications for 

(1) 1887 Weekly Notes 997. (2) A.I R. 1990 Mad 614. 

(8) I L R. 10 All. 606. (4) A.I.R. 1934 All 166. 

(S) A I.R. 1937 All 682. (6) A.I R. 1968 And. Pra 216. 

(7) A,I.R. 1966 Mys 91. 
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temporary injunction the operation of which 
would have to cease on the dismissal of a suit, 
would automatically be revived or can be deemed 
to be in force without any further orders by an 
appellate Court or by the same Court after the suit 
is dismissed • To hold so would lead to obvious 
and real difiSculties. It is not also as though the 
plaintiff in such a case has no remedy. He could 
always apply to the same Court if a suit which has 
been dismissed for default is restored to file or to 
an appellate Court which has also ample powers 
to grant an order of attachment before judgment 
under the provisions of s. 107(2), C P. C.” 

The Bombay, Calcutta, Rangoon and Madhya Pra- 
desh High Courts have followed the interpretation laid 
down in Ram C hand’s case (1). In Chindha Rupla 
Paul V. Chhaganlal Shtvlal Sheth (2) a Division Bench 
of Bombay High Court took the view that under O. 38, 
r. 9 the attachment before judgment must be consider- 
ed to have been withdrawn when the suit was dismiss- 
ed In Ahdur Rahman v. Amir Sharif (3) it was laid 
down by a Division Bench of the Calcutta High Court 
that: 

“An attachment before judgment comes to an 
end when the suit is dismissed. 

In order to avoid all possible doubt and diffi- 
culty, the Court should when dismissing a suit 
make an order under O. 38, r. .9 withdrawing the 
attachment before judgment. But even if an 
order directing withdrawal of attachment is not 
made, on the dismissal of the suit, the attachment 
before judgment ceased to exist, and it does not 
revive when an appeal is lodged.” 

a) I L R 10 All 606. (2) A I.R. 1928 Bom, 648. 

(8) AIR. 1918 Cal. 89, 
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In another iDiivision Bench of the Calcutta High 
Court Jyotish Chandra Sen v. Har Chandra Saha (1) it 
was laid down that: 

“When a suit abates and comes to an end on the 
death of a party, the attachment before judgment 
dies with it.” 

A Division Bench of Rangoon High Court also in 
D. Manackjee v. R. M. N. Chettyar Firm (2) have gone 
to the extent of remarking that a surety is discharged 
upon the dismissal of the suit. In the case of surety 
the liability of a surety will depend on the terms of the 
surety bond. But the view of the Rangoon High 
Court is also in favour of the withdrawal of attachment 
before judgment on the dismissal of the suit. 

The Madhya Pradesh High Court in Madanlal 
Chhotelal v. Ramprakash Ghasiram (3) have dissented 
from the Travancore-Cochin’s view and have preferred 
the view of this Court and other High Courts. It was 
laid down by them that: 

“The attachment before judgment which termi- 
nates on the dismissal of the suit by the trial Court, 
is not automatically revived by the fact that the 
appellate Court reversing the dismissal of the suit 
passes a decree in favour of the attaching plain- 
tiff.” 

The language of O. 38, r. 9 no doubt is capable of 
both the interpretations but the well-recognised rule 
of interpretation is that where the language is capable 
of two interpretations and where the section or the Act 
has received a judicial construction and die said cons- 
truction has long been acted on without any alteration 
in the statute, Ae interpretation so recognised and 
acted on is to be accepted on the principle of stare 
decisis because it is the general maxim that when a 

(1) A.I R. 1928 Cal. 284. (2) A I.R 1927 Ran 810 

(8) A.I.R. 1968 M. P. ap9. 
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1072 point of law has been settled by decision it forms a pre- 
cedent which is not afterwards to be departed from. 
The latter part of the rule which requires that the 
Karim Bra attachment shall be removed when the suit is dismiss- 
ed is either directory or mandatory. If it is directory 
the attachment is removed automatically in spite of no 
order of the Court. If it is mandatory, then the duty 
of the Court is to pass an order and a party cannot be 
penalised where the consequences for the 
appear to be the withdrawal of the attachment before 
judgment. The lower appellate Court in these cir- 
cumstances was right in upholding respondent no. I’s 
claim based on the transfer in his favour and rejecting 
the plaintiff-appellant’s contentions. 

This appeal, therefore, has no force and is accord- 
ingly dismissed but in the circumstances of this case 
costs shall be on parties 

R. L. Gulati^ J. : — I have read the judgment pre- 
pared by brother Trivedi, J. but I regret I cannot 
subscribe to the view taken by him . 

The object of attachment before judgment as pro- 
vided in O. 38, r. 6, C. P. C. is to prevent a defendant 
from delaying or defeating the execution of a decree 
Aat may ultimately be passed against him by remov- 
ing or disposing of his property. In other words, this 
provision is meant to afford a protection to the plain- 
tiff until his claim is finally decided. Where a suit is 
dismissed for, default, but is subsequently restored, the 
protection must ensure to his benefit during the time 
between the date of dismissal and the application for 
restoration. If the attachment automatically lapses on 
the dismissal of the suit, he would lose such a protec- 
tion and the defendant would be free to carry out his 
design of defeating or delaying the decree which may 
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ultimately be passed against him by putting the pro- 
perty out of the reach of the plaintiff by transfer, etc 
In such a case even if the plaintiff files an application 
for restoration and simultaneously makes an appli- 
cation for attachment before judgment, the Court will 
not be able to pass an order of attachment with retros- 
pective effect so as to cover the gap between the date 
of dismissal and the date of filing the application. The 
same would be the position if the suit is dismissed on 
merits. If the attachment lapses immediately on the 
dismissal of the suit, the plaintiff would be exposed to 
the risk between the period of dismissal of the suit and 
the filing of the appeal The appellate Court may grant 
to the plaintiff interim relief by way of attachment 
before judgment from the date of the filing of the 
appeal But the appellate Court would also not be able 
to undo the mischief that might have been done by the 
defendant during the interval. It is to guard against 
such an eventually that O. 38, r. 9 provides that an 
order of attachment shall remain in force even if the 
suit has been dismissed, unless that order has been 
specifically withdrawn which normally would be done 
after notice to the plaintiff. If the order of attachment 
lapses without notice to him, the plaintiff would be 
helpless even if the suit is restored by the trial Court 
or is decreed on appeal. O. 38, r. 9 has been couched 
in peremptory language and there appears to be good 
reason for its being so couched. The idea appears to 
be that when a suit is dismissed, the defendant should 
make an application to the Court for the withdrawal 
of the attachment and it would be in the discretion of 
the Court not to grant such an application until the 
period for filing an application for setting aside the 
ex parte order expires, or when the suit has been dis- 
' missed on merits, until the time for filing an appeal 
expires Such a course would obviate the difficulty I 
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have pointed out above. It is true that seme little 
inconvenience would be caused to the defendant m 

applying for obtaining an express order of withdrawal 

V. ‘ of attachment when the plaintiff’s suit has been dis- 
missed. But as against that, the loss caused to the 
plaintiff would be irreparable if the attachment lapses 
without specific order of the Court Moreover, even 
if the order of attachment remains in force after the 
suit has been dismissed for want of specific order of 
withdrawal by the Court, it would not cause miich in- 
jury to the defendant, because there would be no 
decree against him in satisfaction of which the property 
attached can be sold. Of course he might find some 
difficulty when he wants to dispose of the property 
But that difficulty can be overcome by seeking an ex- 
press order of withdrawal from the court If this 
procedure is not followed, the plaintiff might suffer an 
injury for which there would be no redress. I do not 
think the Legislature contemplated such a result. 

In the circumstances I see no reason why the man- 
datory lanpage of r. 9, O 38 should be interpreted 
in a permissive or directory manner For this reason 
"I would prefer to follow the Full Bench decision of 
Thampi Muhammad Abdulkhadir v. Padmanabha 
Pilled Paravfieswaran Pillai (1), 

In the instant case the defendant had disposed of the 
house in question after the suit had been restored 
Since no order had been passed withdrawing the attach- 
ment, the same, in my opinion, continued and the trans- 
fer of the house during the pendency of the suit was un- 
authorised. 

I would accordingly allow the appeal with costs. 

By the Court. In view of the majority opinion 
the appeal is dismissed Costs on parties. 

Appeal dismissed 


( 1 ) A I.R 1952 Tta Co 414. 
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APPELLATE CRIMINAL 


Before Mr. Justice J. M. L. Sinha 
STATE . . . Appellant^ 

9 ^ 


S. D. GUPTA Respondent. 

Factories Act, 1948, s. 106 — Requirements of — Complamt to 

be made within three montJn — Cognizance can be taken 

any time thereafter. 

What s. 106 requires is that the complaint should be made 
within three months. Once the complaint is made within 
that period cognizance thereof can be taken any time there- 
after, 

Gopal Das Sondht v. State of Assam (1) relied. 

— — , s. 8(2) and (4) — District Magistrate has dual cha- 
racter. 

Even though the District Magistrate is a factory Inspector, 
he is also a Magistrate exercising jurisdiction throughout the 
distria and in that capacity he constitutes a Court. Under 
the circumstances the fact whether the complaint was sent by 
the factory Inspector to the District Magistrate treating him 
to be a superior oflScer in the heirarchy of his department, or 
it was sent to him as a Court, should rest on the language of 
the complaint and the letter accompanying it 

Criminal Procedure Code 1898, s. 190(l)(a)— Presentation of 

Complaint by post — Effect 

It may be noticed that the words used in sub-d. (a) of s. 190 
are ^'upon receiving complaint”. The word ‘‘receiving” 
should include receiving by post. It will thus appe^ that 
there is nothing even in s. 190 which may lead to the conclu- 
sion that a complaint must necessarily be presented to the 
Magistrate by the complainant himself or through his counsel. 

Government Appeal no, 831 of 1969 from the order 
of acquittal dated 16th January, 1969,’ passed by V. P. 
Singh, Magistrate 1st Class, Saharanpur. 

Government Advocate, for the Appellant. 

J. M. L. SiNHA^ J. : —This appeal hajs arisen out of the 
order, dated January 16, 1969 passed by a Magistrate 

(1) AJ.R 19ei S.C 986 
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1st Class, Sahaianpur, dismissing the complaint filed 
against the respondent for his prosecution under s. 92 
of the Factories Act. 


The prosecution case, very briefly stated, was as 
follows; 

Sri M. C. Mathur Inspector of Factories, Meerut 
Region, Meerut, inspected M/s. New International 
Industries, Pacca Bazar, Saharanpur on May 10, 
1967 and found that the factory was committing 
a breach of r. 3 of the rules framed under the Fac- 
tories Act punishable under s. 92 thereof. A com- 
plaint was, therefore, submitted by Mr. M. G. 
Mathur to the District Magistrate, Saharanpur, 
praying that cognizance of the offence may be taken 
by him. The complaint bears no date but it was 
sent to the District Magistrate through a letter, 
dated August 2, 1967. It can, therefore, be pre- 
sumed that the complaint had been prepared on 
or before August 2, 1967. The complaint was 
transferred to the City Magistrate for disposal 
under orders, dated August 4, 1967 passed by the 
Additional District Magistrate. The first order on 
the order-sheet of the court of City Magistrate, 
Saharanpur is, dated August 26, 1967. By this 
order the learned Magistrate directed that the case 
be registered and the respondent be summoned for 
September 16, 1967. It appears that after app^aff- 
ance before the City Magistrate, the respondent 
raised an objection that his prosecution was batted 
by tii&e as it was on August 26, 1967, i.e. subse- 
quent to the statutory period of three months, that 
the cognizance was taken by thfe Court. This 
obiection found favour with the learned City 
Magistrate with the result he dismissed the coin- 
plaint as haired by time. Feeling aggrieved 
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against it the State of U. P. has come up in appeal 
before this Court. staib 

I have heard learned counsel on either side and s. n gotta 
have also perused the record of the case. The re- j m. l 
levant part of s. 1 06 of the Factories Act, on which J- 

reliance has been placed by the court below for 
dismissing the complaint as barred by time, reads 
as follows: 

‘No court shall take cognizance of any 
offence punishable under this Act unless com- 
plaint thereof is made within three months 
of the date on which the alleged commission 
of the offence came to the knowledge of an 
Inspector.’ 

A perusal of the above would clearly reveal that what 
the section requires is that the complaint should be made 
within three months Once the complaint is made 
within that period cognizance thereof can be taken any 
time thereafter. This was the view expressed by this 
court in case of Gopal Das Saxeria v State (1) 

A perusal of the judgment of the trial court indicates 
that it was confused on the point whether the section 
required the cognizance of the case being taken within 
three months or it required only the complaint being 
made within that period. In any case if on an examina- 
tion of. the relevant material on record it is found that 
the complaint was made within statutory period of three 
months, the order passed by the learned Magistrate must 
be held to be erroneous 

According to the allegations made in the complaint, 
it was on May 10, 1967 that the Inspector came to know 
about' the commission of the offence by the respondent. 

It would, therefore, follow that the complaint could 

(1) A.I.R. 1966 All. 6U 
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1973 be made till August 9, 1967. A perusal of the record 
statb reveals that the complaint duly drafted and signed was 
s. ©.‘"guita forwarded by the Factory Inspector to the District 
Magistrate through his letter, dated August 2. 1967, 
sinha/j.' and, on 4th August, the Additional District Magistrate 
endorsed an order thereon transferring the complaint 
to the court of City Magistrate for disposal. In view 
of the order passed by the Additional District Magis- 
trate there can be not an iota of doubt that the com- 
plaint had reached the Additional District Magistrate 
on or before August 4, 1967. Since the limitation for 
filing the complaint extended up to August 9, 1967 it 
must be held that the complaint had been made within 
the period of limitation. 

Learned counsel for the respondent contended that 
the complaint was sent by the Factory Inspector to the 
District Magistrate as Administrative Officer and not as 
a court. It was also urged that the order passed by 
the Additional District Magistrate on August 4, 1967 
transferring it to the Cityi, Magistrate was also an ad- 
ministrative order On these premises learned counsel 
contended that the complaint should be deemed to have 
been made for the first time only when it reached the 
court of the City Magistrate and not any time before it. 
I have given my careful thought to this argument but I 
am unable to accept it. It is worthy of notice that the 
complaint is addressed to the court of District Magis- 
trate, Saharanpur, as is apparent horn the language on 
the top of it. The complaint was not addressed to any 
Officer. Further, it was requested in the complaint 
that cognizance of the case may be taken. The com- 
plaint being addressed to the court of District Magis- 
trate this request should also be deemed to be address- 
ed tp him. The letter through which the complaint 
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was fomarded to the Court of District Magistrate also 
contains a request adressed to the District Magistrate 9**™ 
for talcing cognizance of the complaint. Since the com- s. d. gotm 
plaint was addressed to the court of the District Magis- j m l 
trate and contained a request addressed to him for tah- 
ing cognizance of the complaint it could by no stretch 
of imagination be accepted that the complaint was sent 
to him in his administrative capacity. Iiif feet inter- 
preting the complaint in that manner in the instant case 
would amount to misreading it. 

As for the latter part of the argument, i.e. that the 
order passed by the Additional District Magistrate on 
the complaint transferring it for disposal to the City 
Magistrate should be held to be an administrative order, 
as it was passed before cognizance was taken, nothing 
will turn on it. If the complaint is made to a court 
and the court transfers it to another court for disposal 
before taking cognizance of it the order of transfer can 
be treated to be an administrative order as held in the 
case Gopal Das Sindhi v. State of Assam (1). That can- 
not, however, have any bearing on the feet that the 
complaint had been made in court. As already stated 
earlier the requirement of s. 106 of the Factories Act 
is that the complaint should be made within a period 
of 'three months. If the complaint is made within that 
period the mere feet that the court in which the com- 
plaint was filed dealt it administratively to transfer if 
to another court for disposal cannot undo the making 
of it. 

Learned counsel for the respondent then contended 
that under s. 8(4) of the Factories Act the District 
Magistrate is a Factory Inspector for his' district. 

Learned counsel contended that it should, therefore, 
be presumed that the complaint was forwarded by the 
Factory Inspector to the District Magistrate as a superior 

’ (1) A.I R. 1961 S C. 986. 
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officer in the heirarchy of his department and, conse- 
quently, the complaint cannot be deemed to have been 
made to a court during the period it was dealt with 
by the District Magistrate or the Additional District 
Magistrate. 


It is true that under s. 8(2) the District Magistrate is 
a Factory Inspector for his district. An officer can 
always have a dual character Even though the Dis- 
trict Magistrate is a Factory Inspector he is also a Magis- 
trate exercising jurisdiction throughout the district and 
in that capacity he constitutes a court Under the cir- 
cumstances the fact whether the complaint was sent by 
the Factory Inspector to the District Magistrate treating 
him to be a superior officer in the heirarchy of his de- 
partment or it was sent to him a court should rest on the 
language of the complaint and the letter accompanying 
it Indeed it should not rest on imagination or pre- 
sumption which have no basis I have already stated 
earlier that the complaint in the instant! case was ad- 
dressed to the court of the District Magistrate and the 
complaint contained a request asking the District 
Magistrate to take cognizance thereof. In the letter 
accompanying the complaint also the District Magistrate 
was requesCed to take cognizance of the complaint before 
a particular date. Neither the letter nor the complaint 
even impliedly state that the complaint may be for- 
warded to the competent court for disposal. The 
language used in the complaint and the letter accom- 
panying it leave absolutely no room for doubt that the 
complaint 'ivas sent to the District Magistrate as a court 
and not as a Factory .Inspector. 

It was also urged that the cases under the Factories 
Act were formally heard by the City Magistrate and 
not by District Magistrate and it should, therefore, be 
presumed that the complaint was sent to the District 
Magistrate only for administiative action and not for 
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any judicial action. 1 am once again unable to agree. A 
District Magistrate exercises the powers of a Magistrate, 

1st Class throughout the district and m that capacity he ^ 

IS competent to take cognizance of the offences under 

tKe Factories Act as well. It was, therefore,, open to 
the Factory Inspector to make the complaint to the Dis- 
tfitt Magistrate. It was thereafter the choice of the 
Mstfitt Magistrate either to proceed with the case him- 
sc® or S6iid it to any other court for disposal. I fail to 
ffffd any basis for the contention that the complaint 
was sent to the court of the District Magistrate for ad- 
njiiriStrative action and not for judicial action. 

Learned counsel for the lespondent contended that 
a complaint must be presented before tlie court person- 
ally or through a counsel. It was urged that since the 
complaint in this case was sent by registered post it 
cannot be deemed to be validly presented and the order 
of the court below should be maintained on that ground. 

'fhere is more than one leason for which this conten- 
tion cannot be accepted. 

A perusal of the order passed by the court below dis- 
closes that It did not dismiss the complaint on the 
ground that it was not validly presented. Further, the 
contention is also not supported by any provision con- 
tained in the Cr. P. C. The expression ‘complaint’ is 
defined in s, 4(l)(/i) thus — 

“CompHafint means the allegation made oraUy 
Or in- writing to a Magistrate, with a view to his 
taking action, under this Code, that some person 
known or unknown has committed an offence but 
it does not' include the report of a police ofScer.” 

Now, a chmplaint in writing sent to a Magistrate 
with a vifew to his taking action is very much a complaint 
within thfe' meaning of s. 4(1)(/j) reproduced above 
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There is nothing in s. 4(l)(h) which may even implied- 
ly mean that the complaint must be made to the Magis- 
trate pcisonally. 

The next relevant section in the Code of Criminal 
Procedure is s. 190(il)(a) which reads as follows: 

“Except as hereinafter provided, any Presidency 
Magistrate, District Magistrate or Sub-Divisional 
Magistrate, and any other Magistrate specially em- 
powered in this behalf, may take cognizance of any 
offence — 

(a) upon receiving a complaint of facts 
which constitute such offence : 

W 

(c) " 

It may be noticed that the words used in sub-d. (a) are 
“upon receiving a complaint”. The word “receiving” 
should include receiving by post. It will thus appear 
that there is nothing even in s. 190 which may lead to 
the conclusion that a complaint must necessarily be pre- 
sented to the Magistrate by the complainant himself or 
through his counsel. 

Learned counsel for the respondent referred me to 
the second part of s. 200, Cr. P. C. which reads as 
follows : 

“A Magistrate taking cognizance of an, offence 
on complaint shall at once examine the complaint 
and the witnesses present, if any, upon oath and the 
substance of the examination shall be reduced to 
writing and shall be signed by the complainant and 
the witnesses, and also by the Magistrate.” 

The learned counsel contended that the above provi- 
sion. of law requires that a complainant must be examin- 
ed immediately after he presents the complaint and 
unless the complaint is presented personally the com- 
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pliance oJ: this provision oi law will not be possible. 197 a 
Learned counsel urged that s. 200 thus impliedly lays 
down that the complainant must present his complaint ^ 
peisonally to the Magistrate. — ^ 

I have given my careful thought to the contention J- 
faised but I am unable to accept it. A careful reading 
of s. 200,. Cr. P. G. would show that it is only when a 
Magistrate takes cognizance that he has to examine the 
complainant. So long he does not choose to take the 
cognizance, he need not examine the complainant. This 
view finds full support from the case Gopal Das and 
others v. State of Assam (1). As observed in this case 
a court may, after receiving the complaint and before 
takmg cognizance thereof, clioose to order investigation 
by the police under s. 156, Cr. P. G. or may transfer it 
to another Magistrate, whicli will be an administrative 
act. It is not necessary to examine the complainant 
under s. 200, Cr. P. C. in either of these two situations. 

Since the examination of the complainant imme- 
diately on presentation of the complaint is not manda- 
tory, it connot be accepted that s. 200 impliedly enjoins 
that the complaint should be presented to the court 
by the complainant in person. 

It may also not be out of place ,to mention that where- 
ever the Legislature intended presentation of an appli- 
cation personally to a court it expressly said so. A re- 
ference in this connection can be made to a couple of 
provisions contained in the Code of Civil Procedure. 

R. 1 of O. Ill thereof states — 


69 ID 


"Any appearance, applipation or act in or to any 
court, re,quirechor authorised by law to be made 
or done by -a party in such Court may, except where 
otheiwise expressly provided by any law for the 

(1)'a.LR. im sc. 987, 
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Lime being in force, be made or done by the party 
in person, or by his recognised agent, or by a 
pleader appearing, applying or acting, as the case 
may be, on his behalf.” 

By the above provision the Legislature made it clear 
that every smt, plaint or application to be filed in court 
shall be piesented either by the party himself or through 
his counsel or recognised agent. O. XXXIIl, r. 3 which 
I elates to application for permission to use in f orma 
paupens reads thus — 

“Notwithstanding anything contained in these 
rules, the application shall be presented to the 
court by the applicant in person, unless he is ex- 
empted from appearing in Court, in which case the 
application may be presented by an authorised 
agent who can answei all material questions relat- 
ing to the application, and who may be examined 
in the same manner as the party represented by 
him might have been examined had such party 
attended in person ” 

It will thus appear that in the above provision of law 
also, since the Legislature intended that the applica- 
tion should be made personally by the party concerned 
or his agent, it said so in clear words. 

Since there is no provision in the Cr. P. C. stating 
either expressly or impliedly that the complaint must 
be presented to the Magistrate by the complainant per- 
sonally it cannot be held that a complaint sent by post 
is not valid and cannot be taken cognizance of. 

Learned counsel for the respondent referred me to 
the case Baldeo Das v. The State (1) in which Brij- 
MOHAN LaLj j. made the following observation — 

"Sending by post is not the proper method of 
presenting the complaint; the complainant should 
(p) A.I.R. 1963 Jm. 987. 
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have eidier personally presented the complaint 
before tlie City Magistrate or should have engaged state 
a lawyer to perform the duty of presenting the com- s. d.\utxa 
plaint in person A complaint sent by post is not j ^ 
a validly presented complaint unless the rule per- , Smha. j. 
mit it in any locality ” 

On a perusal of the entire report, however, I find that 
the above observations are, if I can say so with respect, 
in the nature of obiter dicta A complaint relating to 
an offence under s. 92 of the Factories Act was addressed 
to the City Magistrate. The commission of the offence 
had come to light on August 13, 1949 and the period 
of filing the complaint, therefore, expired on November 
12, 1949 Though the complaint was addressed to the 
City Magistrate it was received in the office of the Dis- 
trict Magistrate, and, the Office Superintendent, 
through an order dated November 12, 1949, sent it to 
the court concerned for disposal. The complaint 
reached the court of City Magistrate on December .'5, 
i.e., after the expiry of the period of limitation Since 
the complaint was not addressed to the District Magis- 
trate nor the order on the complaint transferring it 
carried the signature of the District Magistrate, Brtj 
Mohan Lai., J held that the complaint should be 
deemed to have been made only on the date on which it 
reached the court of the City Magistrate and therefore 
was 'barred by time The complaint was not sent 
bv post to the court of City Magistrate. The observa- 
tion reproduced earlier, therefore, was not necessary 
for the disposal of the case and appears to have been 
made only in reply to an argument that the fault lav 
with the District Magi.strate in not transmitting the 
complaint to the coirrt without delay T am of the 
opinion that the observation is of no help to the res- 
pondents, 
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In Hidayatullah v. Emperor (1) (which is a Division 
Bench Decision) telegrams were sent by one Hidayat- 
ullah to the Deputy High Commissioner, Peshawar and 
Assistant Commissioner alleging that the Sub-Inspectoi 
had committed certain oflEences against him. A question 
arose in that case whether the telegram sent could 
constitute complaint or not. 

It was observed — 


“Learned counsel for the petitioner has urged 
that in no circumstances can a telegram amount to 
a complaint as defined in s. 4(h), Cr. P.j C. and 
bases its contention on s. 200, Cr. P. C. which 
directs that a Magistrate taking cognizance of an 
offence on a complaint shall at once examine the 
complainant pointing out that a person who sends 
a telegram cannot be at once examined. In view 
of the fact that the definition of a complaint in- 
cludes an allegation made in writing and does not 
in itself necessitate the presence of the complain- 
ant, we are unable to accept this contention and we 
do not consider that it is supported by In Re Hari 
Lai Buck (2) and which were cited by counsel in 
support thereof.” 

Yet another case relevant on the point is State v. 
Satya Naratn (3). This case related to an offence under 
s. 92 of the Factories Act. The complaint in this case 
was sent to the District Magistrate by registered post. 
A question arose for consideration whether the com- 
plaint was validly presented. The Court observed— 


There is no provision either in the Factories 
Act which make it necessary for the Inspector of 
Factories to make his complaint before a compe- 
tent court to be present personally or through a 


(I) A.I.R. 1986 Pesh. 66. (3) I L R 

A.I.R. 1960 Set, 0,4. 


Bom. 949. 
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lawyer. He is a. public servant and, as laid dovm 
in proviso (aa) to s 200 of Cr. P. C. the examina- srm 
tion of a complainant on solemn afi5rmation is not s. dI^ Guk* 
required if the complaint is made by him as a pub- j 
lie servant in the discharge of his official duty. !• 

This obviates the necessity of the public servant at 
the time of filing a complaint for the purposes of 
being examined under s. 200 ” 

For all the reasons stated above the contention raised 
on behalf of the respondent that the complaint having 
been sent by post in the instant case was not validly 
presented cannot be accepted. 

Learned counsel for the respondent lastly contended 
that the order-sheet does not show that Sri M. C. 

Mathur, Factory Inspector, who had filed the complaint 
was present before the court below on the last date when 
- the case came up for hearing and consequently the 
normal course to be adopted by the Magistrate was to 
dismiss the complaint for default! of tbe complainant. 

Learned counsel urged that the order of the dismissal 
of the complaint recorded by the learned Magistrate 
may be maintained on that ground. 

There is more than one reason for which the argu- 
ment cannot be accepted. A perusal of the order passed 
by the learned Magistrate clearly indicates that he did 
not dismiss the complaint for the default of the Factory 
Inspector. That is also apparent on a perusal of the 
order-sheet. The case was fixed for arguments since 
some time prior to October 7, 1968, On that date, viz. 

October 7, the Inspector of Factories informed the 
court that he would not submit anv arguments. On 
the subsequent dates the case was listed for arguments, 
obviously of the other party There was nothing to 
be done by the Factory Inspector. Consequently, his 
presence was not at all necessary Under s. 247 of Cr. 

P. C. if the complainant is absent on any date fixed for 
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1973 hearing, the Magistrate has tw<^ courses open to him. 
He may either dismiss the complaint and acquit the 
I. d.'^gw-ta accused or adjourn the hearing of the case to some other 
date Since the Factory Inspector had already made 
imL, j. a statement on an earlier date that he would not sub- 
mit any argument and since his presence was obviously 
not necessary on the subsequent dates, the presumption 
is that the Magistrate would not have dismissed the 
complaint on that ground. In case, he had negatived 
the contention raised on behalf of the respondent re- 
garding limitation, he would have in all probability 
listed the case on some other date for recording the pro- 
secution evidence. 

None of the contention raised on behalf of the res- 
pondent therefore carry any substance. 

In the result disagreeing with the court below I find 
that the complaint in the instant case had been made 
ivithin the prescribed period of three months and that 
the finding of the court below to the contrary is errone- 
ous. 

This appeal is accordingly allowed. The judgment 
and order, dated January 10, 1969 passed by the court 
below are set aside and the case is remanded for fresh 
trial according to law. 

'Appeal allowed. 

CRIMINAL REVISION 

Before Mi. Justice D. S. Mathur,- A. C. /.* 

RAM SUKH KUMHAR and others 

Applicants, 

Augu>% lif V, 

ST ATE ... ' Opposite-tarty. 

• Code of Criminal Procedure, 1898. s 526('l)(i) and (ii) — Trans- 
fer of case, inquiry or trial — Jurisdiction of transferee's 
CAj/rt to deal ana enquire with cases which may later on he 
sitting at T.ncknow, 
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instituted against persons not covered by the onginal case. H)7‘i 

S. 526(1), Cr. P. C. empowers the High Court to pass any of 
the four orders detailed diercin, or to pass an order under one 
or more clauses of this section. Consequently, if the High 
Court had, by an order express or implied, ordered the transfer staie 

of an inquiry into or trial of an oflFence, the transferee couit 

would have had the jurisdiction to take up commitment pro- 
ceedings in respect of other accused 

In the instant case, however, the two cross-cases had been 
transferred. None of them was against the present applicants. 
Consequently, the order of transfer as it at present stands did 
not empower the Additional District Magistrate (Judicial), 
Lucknow, to institute proceedings against the present appli- 
cants m respect of the offence committed within the district 
of Bara Banki. 

Criminal Revision no. 77 of 1972 against the order 
of P C. Jain, Civil and Sessions Judge, Lucknow, in 
Criminal Revision no 98 of 1971 decided on February 
16, 1972. 

Saghir Ahmad, for the Applicants. 

Asstt Government Advocate, for the State. 

D. S. Mathur, a. C., J. : — This is a criminal revision 
by Ram Sukh Kumhar and three others to challenge tlie 
order of the Additional District Magistrate (J), Lucknow, 
issuing notice to them to appear in his court for inquiry 
into offences under ss. 307/149 and 147 or 148, 1. P. C. 

The material facts of the case are that there wasi a 
riot in village Mohsandi, police station Mohammadpur, 
district Bara Banki in which six persons were killed, 
five on one side and the sixth on the other. The police 
submitted charge-sheets against both the parties, but 
not against the present applicants. The Additional 
District Magistrate (J), Bara Banki, took cognizance of 
the two police reports, and commenced proceedings 
under Chap. XVIII of the Code of Criminal Procedure, 
i.e.,' inquiry into cases triable by the Court of Session. 

At this stage no action was being taken against the ap- 
plicants and there were only two cases pending before 



TttE INlilAN LAW REPORTS 


0S6 


[19^2 


im 

fUlf SUKH 
Kumhar 

V, 

Statb 

D S. 
Mathur, 
A. C. J. 


the Additional District Magistrate (J), Baia Banki one 
against Balraj Singh and others, and the other against 
Jagdainba Singh and others 
Thereafter Balraj Singh and others moved applica- 
tions under s. 526(1), Cr. P. C. before the High Court 
for transfer for both the cross-cases from district Bara 
Banki on the ground that on account of Ram Bahadur 
Singh, accused in the other case, being an Advocate 
practising at Bara Banki, they were finding it difficult to 
secure the services of a good advocate at Bara Banki. 
The applications were allowed under Court’s order, 
dated March 9, 1970 and the two inquiry cases were 
tiansferred to the Court of Additional District Magist- 
rate (J), Lucknow. Both the cases have been commit- 
ted to vhe Court of Session. 


During the pendency of the commitment proceedings 
Chiraunji Lai, complainant, made an application for 
making an inquiiy into the same incident (offences) in 
respect of the present applicants also. While commit- 
ting the accused to the Court of Session the Additional 
District Magistrate (Judicial), Lucknow, ordered that 
notices be issued to the present applicants for appear- 
ance in the inquiry to be conducted by him in respect of 
the allegation that they were also responsible for the 
corhmission of the offences. This order is dated June 
7, 1971. The applicants preferred a revision before the 
Sessions Judge but it was dismissed under order dated 
Febtiiary 16, 1972. The present revision is to challenge 
the orders of both the subordinate courts. 

it 

M shall appear from the Court’s order, dated March 
9, 1.970 what was transferred from the court of Addi- 
tion^ District Magistrate (Judicial), Bara Banki, to the 
court of Additional Magistrate (Judicial), Lucknow, 
were the two criminal cases. State v. Balraj Singh and 
others and State v. Jagdamba Singh and others, th en 
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pending before the Additional District Magistrate wra 
(Judicial), Bara Banki. The question that arises for Ram sokh 
consideration is whether on transfer of a case the trans- 
feree Court can take cognizance of the same offence 
against persons not being tried or proceeded with in 
such case — at the time of the transfer thereof. a. c. j. 

Transfer application is moved before the High Court 
under s. 526(1), Cr. P. C. and an order of transfer can 
be passed on one of the grounds detailed therein. 

While ordering transfer of the case the High Court can 
pass one of the four kinds of orders detailed therein. 

Cl, (i) contemplates an order transferring the inquiry 
into or trial of an offence to a court not empowered 
under ss. 177 to 184, Cr. P C. but in other respects 
competent to inquire into or try such offence. A second 
kind of order which the High Court can pass under Cl. 

(ii) is to transfer any particular case from one criminal 
court to another. With the other two kinds of orders 
contemplated by s, 526(1), Cr. P. C. we are at present 
not concerned. 


Where an inquiry into or trial of an offence is transr 
ferred, the transferee Court can take action against a 
person alleged to have committed such offence. There 
is no transfer of a particular case. The order being 
general, it shall cover all the cases arising out of that 
incident. Consequently, the transferee Court has the 
jurisdiction to try or to inquire into not only the c^ses 
sent up by the police bpt also to take action against 
other persons on an application being moved during 
the pendency of the police cases, in fact, even after the 
conclusion of such inquiry or trial In other words, 
if the High Court had passed the order of transfer 
under Cl. (i), the Additional District Magistrate (Judi- 
cial), Lucknow, could issue notice to the applicants 
and hold an inquiry against them. 

70 AD 
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However under Cl. (ii) of s. 626(1) what is transfer- 
red from one criminal court to another is a particular 
case. Enquiry proceeding is also a case. Consequent- 
ly, by transfer of one case against some of the persons 
alleged to have committed the offence there is no 
implied transfer of proceedings or case which may later 
be instituted against persons not covered by the original 
case. Therefore, an order under Cl. (ii) does not con- 
template the transfer of other connected cases, nor does 
it authorise the transferee court to exercise jurisdiction 
in other cases arising out of the same offence. 

S 526(1), Cr P. C. empowers the High Court to 
pass any one of the four orders detailed therein, or to 
pass an order under one or more clauses of this section. 
Consequently, if the High Court had, by an order ex- 
press or implied, ordered the transfer of an inquiry into 
or trial of an offence the transferee court would have 
had the jurisdiction to take up commitment proceed- 
ings in respect of other accused. 

In the instant case, however, the two cross-cases had 
been transferred. None of them was against the pre- 
sent applicants. Consequently, the order of transfer 
as is at present stands did not empower the Additional 
District Magistrate (Judicial), Lucknow, to initiate 
proceedings against the present applicants in respect of 
the offence committed within the district of Bara Banki. , 

The inquiry or trial against the pr,esent applicants can 
be started at Bara Banki unless transferred to another 
district under orders of the High Court. Realising 
this, the learned advocate for. the applicants mentioned 
before me that if the inquiry or trial is to take place, 
it should be conducted by the courts at Lucknow and 
not at Bara, Banki. In these circumstances the High 
Court can suo motv transfer. the inquiry, and also the 
trial, to be held by the courts at Lucknow. 
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The Criminal Revision is hereby allowed and the 
impugned order of the Additional District Magistrate 
(Judicial), Lucknow, directing the issue of notice is 
quashed However, in the interest of the applicants, 
it is further oidered that the inquiry into the ofEences 
in question shall stand transferred to the court of the 
Additionnl District Magistrate (Judicial), Lucknow, 
•who shall now have the power to entertain the applica- 
tion already made for taking action against the appli- 
cants and thereafter, if considered necessary, to commit 
the case to the Couit of Session, Lucknow, to be tried 
at Lucknow. 

Revision allowed. 


APPELLATE CRIMINAL 


Before Mr. Justice P. N. Bakshi 
NAG AR. MAH AP ALIKA, Varanasi ... Appellant, 

V. 


PARMESHWAR ... ... Respondent. 

Prevention of Food Adulteration Act, 1954, s. 2(l){a);— Accused 
informing Food Inspector that oil in his possession is non- 
edible Oil-Sample taken by Inspector can not be said to be 
adulterated within the meaning of s. 2(l)(a) of the Act- 
Accused absolved of liability under ss. 7 and 17 of the Act. 
When it is established that the accused mfoimed the Food 
Inspector who had gone in the shop to take sample of the 
mustard oil that he was selling non-emble oil, it could not be 
said that the sample taken &om the accused is not of the 
nature, substance or quality, which it purports or is represen- 
ted to be. When the accused never claimed to have sold pure 
mustard oil to the Food Inspctor, the sample taken possession 
of by the Food Inspector can not be said to be adulterated 
within the meaning of s. 2(1)(«) of the Act and the accused did 
Bflt commit the offence under s. 7 read with s. 16 of the Act. 
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1972 Criminal Appeal no. 116 of 1970 from the order of 


luam y* N. Gupta, Addl. City Magistrate, Varanasi, dated 
'October 3, 1969 in Case no. 678 of 1969. 


V. 

Parmeshwar 


A. P. Misia, for the Appellant. 
N. K. Roy, for the Respondent. 


P. N. Bakshi, J. : — Parmesar, son of Chunni Sao has 
been acquitted by the Additional City Magistrate, Va- 
‘i^nnsi on October 3, 1969 of an ofiEence under s. 16(1) 
(tt) of the Prevention of Food Adulteration Act, 1954 for 
Selling adulterated mustard oil at his shop C. K. 68/28 
Kachchi Sarai, Police Station Chauk on September 27, 
1968 at about 12 noon. 


The case for the prosecution is that Kesho Prasad 
Singh Food Inspector, Nagar Mahapalika, Varanasi 
went to the shop of the accused situate in Mohalla 
Kachchi Sarai at about 12 noon on September 27, 1968. 
'I’he accused who was running a grocer’s shop (Per- 
choon-ki-dookan) was present at that time. The Food 
inspector uiformed him by tendering Form no. 6 that 
he \sranted a sample of the mustard oil which was being 
pu: chased by him for chemical examination. He pur- 
chased 376 grams of mustard oil from the accused on 
payment of Rs.1.50 at the rate of Rs.4 per kg. The 
said oil was divided in three parts and put in three 
separate phials which were sealed and labelled in the 
presence of the accused. The accused signed these 
labels. The Food Inspector obtained receipt for the 
sale which was also signed by the accused and the wit- 
nesses. When the accused signed the receipt he des- 
cribed the mustard oil as ‘Akhadya tail’. The Food 
Inspector gave one phial to the accused and retained 
the. other two with himself. Out of these two phials 
retained by him, one was sent to the Public Analyst, 
Lucknow for examination and report. On receipt of 
the report of the Public Analyst it was discovered that 
the mustard oU was adulterated. He, therefore, sub- 
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nutted liis leport to the Nagar Swastha Adhikari and 
obtained his sanction for prosecuting the accused un- 
der s. 7/ lb of the Prevention of Food Adulteration Act. 
He then filed a complaint on March 22, 1969 in the 
court of the Sub-Divisional Magistrate, Varanasi, which 
IS £x. Ka-6 on the record. The accused was, there- 
after, charged tor having committed an offence under 
s. i6(l)(fl) of the said Act. 
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The accused pleaded not guilty. In his sutement 
recorded undei s. S42, Cr. P. C. he took up the plea 
tliat he had informed the Inspector at the time of sale 
liiat the mustard oil in question was non-edible oil 
(Akhadya tail) In short, the defence was that at the 
time when the sample was taken by the Food Inspector 
tlie accused informed him that the mustard oil whicli 
was being sold by him was non-edible oil and as sucli 
he had not committed any offence. The accused exa- 
mined Sheikh Nazir Ahmad, D. W. 1 m his defence. 
Nazir Ahmad is die land lord of the shop where the 
accused carries on his business. The defence case as 
elaboiuted by Nazir Ahmad in his statement is that the 
oil m question is used for colouring purposes and not 
meant for human consumption. 

The prosecution in support of its case examined 
Kesho Prasad, Food Inspector, P. W. 1 and Phool Chand 
Hawaldar, P. W. 2- Both these witnesses have deposed 
to die prosecution story. Notice Ex. Ka-1, receipt Ex. 
Ka-2, report of the Public Analyst, Ex. Ka-3, report of 
the Food Inspector, Ex. Ka-4 sanction for prosecution 
Ex. Ka-5 and the complaint Ex. Ka-6 had been filed in 
support of the prosecution case. 

The Additional City Magistrate has acquitted the 
accused on the ground that because Parmesar informed 
the Food Inspector before giving the sample his 
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iuu6Uu'd oil tliat the said mustaid oil was non-edible 
(Akhadya tailj and because the accused wrote down 
the vvords non-edible (Akhadya) on the notice Ex. Ka-1 
and the receipt Ex. Ka-2, the Food Inspector should 
not have taken the sample of oil fiom the accused. He 
was of the view that it is not proved beyond reasonable 
doubt that the sample of the oil which was purchased 
by the Food Inspector for analysis was edible oil and 
as such the benefit of doubt must go to the accused. 
On diis finding he has acquitted the accused. Aggriev- 
ed by the aforesaid order the Nagar Mahapalika, Vara- 
nasi has now filed an appeal under s. 417, Gr. P. C. 
before this Court. 


I have heard counsel for the parties and have also 
gone through the entire evidence on the record. Coun- 
sel appearing on behalf of Nagar Mahapalika, Vara- 
nasi has very strenuously urged that the view of the 
court below is perverse and illegal. He has submit- 
ted that the offence u/s. 7/16 of the Prevention of Food 
Adulteration Act had been fuUy established from the 
evidence on the record. He has referred to certain rele- 
vant sections of the Prevention of Food Adulteration 
Act and has also dted some case law in support of his 
arguments to which reference shall be made hereafter. 
Counsel for the accused, on the other hand, contends 
that in an appeal against acquittal the findings of the 
court below should not be set aside and the accused is 
entitled to the benefit of doubt. He has further sub- 
mitted that no offence has been committed by the ac- 
cused. I shall now examine the force of these argu- 
ments. 


It is proved from the statement cff Kesho Prasad, 
Food Inspector, P. W. 1, as well as of Phool Chand, 
P. W. 2, that the sample of mustard oil in question 
was purchased from the shop of the accused. It is abo 
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proved from their evidence that before purchasing — ^ 
the sample the Food Inspector informed the accused 
tliat it was being taken for the purpose of analysis, v^asi 
I t is further proved from the statement of the afore- ?a rmh8hw ar 
said witnesses that the accused had informed the Food p. n. 
Inspector at the time of the sale that the mustard oil “ ^ 

of which sample was being purchased was non-edible 
oil and that the accused made an endorsement to that 
effect in the notice Ex. Ka-1, as well as in the receipt 
for payment of the price Ex. Ka-2. In both these docu- 
ments the accused has endorsed the words “Akhadya 
tail”. It is also proved from the report of the Pub- 
lic Analyst that a sample of the mustard oil taken from 
the! shop of the accused contained a large proportion 
of linseed oil. The Public Analyst has given the pro- 
portion as 35 1 per cent. These are facts which can 
admit of no doubt, having been established from the 
evidence on record. 


The question, however, which remains for considera- 
tion is whether on these facts the accused can be held 
guilty of an offence under s 16(l)(a) of the Prevention 
of Food Adulteration Act S 7(i) of the Act prohibits 
the sale of any adulterated food S. 16(1) imposes a 
penalty for such piohibited sale. S. 16(l)(fl) of the 
said Act runs as follows : 


“(jl) If any person — 

{d) whether by' himself or by any other 
person on his behalf imports into India or 
manufactures for sale, or stores or distributes 
any article of food: 

(i) which is adulterated or misbranded or 
the sale of which( is prohibited by the Food 
(Health) Authority in the interest of public 
health 
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he shall be punished with im- 

prisonment for a term which shall not be less than 
six months but which may extend tof six years, 
and with fine which shall not be less than one 

thousand rupees ” 

The question, therefore, for consideration is as to what 
is adulterated food within the meaning of the Preven- 
tion of Food Adulteration Act. Reference may be 
made to the definition of the word 'Food' as laid down 
in s 2(v) of the Act. It runs as follows : 

" ‘Food’, means any article used as food*' or 
drink for human consumption other than drugs, 
and water and includes — 


(a) any aiticle which ordinarily enters into 
or is used in the composition or preparation 
of human food.” 


The word ‘ordinarily’ as used in this section has been 
interpretted by a Full Bench of this Court in Munici- 
pal Board, Kanpur v. Jamki Prasad (1). In that case 
the question for consideration was: Whether linseed 
oil can be treated as an item of food. Their Lordships 
were of the view that linseed oil was food within the 
meaning of s 2(v)(fl) of the Prevention of Food Adulter- 
ation Act. In the present case before us the sample 
which was taken from the shop of the accused was 
that of mustard oil. It contained a mixture of linseed 
oil in the proportion of 35 1 per cent. It is argued 
by the counsel appearing on behalf of the Nagar Maha- 
palika, Varanasi that this mixture of the two oils 
amounted to adulteration within the meaning of this 
Act. It is contended that the prohibition contained 
in s. 7(1) of the Act is absolute and admits of no ex- 
ception. It is urged that the accused cannot be absolv- 
ed of the liability under the Act merely because he 

a) A.I R. 1968 All. 488. 
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fh<‘ Food Inspectoi And made an endorse, 
iiiijiif .'>’1 efffccf in Ev Ka-! and Ka-2 that the oil in 
que*-’’’)!. w.iK non edible oil (iAhhadya tail). Reliance for 
ihi-’, !:ub'.n'.‘5sion is placed on a single Judge decision of 
this Court in Nagor Mnhnpohka, Varanasi v. Srimati 
Sudhcsha’ari Davit (1). In that case the accused was 
selling Ghee by describing it as ‘Akhadya*. The learn- 
ed single Judge was of the view that under R, 44 
of the Prevention of Food Adulteration Rules, sale of 
ghee which contains any added matter not exclusively 
derived from mill' fat is prohibited. As such he 
found the accused onilty of an offence under s. 7 read 
with s 16 of the Prevention \of Food Adulteration 
Act. The definition of the word ‘adulterated’ tras 
not brought to the notice of the Court in that case. 
In the present case the position was that the accused 
had not only informed the Food Inspector that the 
oil in question was ‘Akhadya’ but he also made an en- 
dorsement to that effect in the notice Ex. Ka-1, as 
well as the receipt Ex. Ka-2 at the time of sale of his 
sample. He has also produced a witness Sheikh Nazir 
Ahmad who has a shop adjacent to the shop of the ac- 
cused. Seikh Nazir Ahmad has deposed that there are 
8 Or 10 factories for the manufacture of boxes and that 
these factories are purchasing oil in question for 
colouring these boxes. In my opinion, Ais defence 
plea has been fully established from the evidence on 
the record Hence it cannot be said in the present 
case that there was "a mixture of two or more edible 
oils as an edible oil.”. The question is, does it absolve 
the accused from his liability under s. 7/17 of the Pte- 
vention of Food Adulteration Act. S. 2(1) defines the 
word “adulterated”. The definition runs as follows: 

(1) A I.R. 1966 All. 64 

71 AD 
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2(i) ‘Adulterated’ — ^an article of food shall be 
deemed to be adulterated— 

(a) if the article sold by vendor is not of 
the nature, substance or quality demanded 
by the purchaser and is to his prejudice 0 ^^ 
not of the nature, substance or quality which 
it purports or tepresents to be.” 


On! the fects found by me it is established that the 
Food Inspector when he went to the shop of the ac- 
cused informed him that he had come to take a sample 
of the mustard oil from the accused for analysis It is 
also established that the accused informed him that the 
oil in his possession was non-edible oil. It, therefore, 
cannot be said that the sample taken from the accused 
is not of^ the nature, substance or quality, which it pur- 
ports ,or is represented ,to be. The accused never claim- 
ed to have sold pure mustard oil to the Food Inspec- 
tor. He did not say that it was edible oil and coidd 
be used for human consumption. He made it very 
dear that it is non-edible oil. In these circumstances 
I am of opinion that the sample taken possession of by 
the Food Inspector cannot be said to be adulterated 
within the meaning of s. 9(ji) («) ^ct. In this 

view of die matter I hold that the accused has not com 
muted the offence for which he has been charged. 

In. the result, therefore. I do not find anv force in 
this appeal, which is hereby dismissed. 


A'l^peaJ dismissed* 
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lAGAT RANVIR MAHESH , 

J August, M. 

PRASAD SINGH ... Appellant. 


V. 

SMT. BAQRIDAN and others ... Respondents. 

Oudh Estates Act, 1869, s. Z9-A-^taleitient tn the WiU that 
adoptee has been taken m adoption — Will registered and 
proved — Substantial compliance with the requirement of 
the section. 

Where the tcitator had declared in his will which was re- 
gistered and duly proved tliat he was taking the plainl^ in 
adoption held that his will substantially complied with the 
requirement of s. 29-A of the Act as s. 29-A does not prescribe 
any set formula in which such a declaration should be made. 
Under s. 29 of this Act e\en Mohammedan Taluqdars were 
permitted to adopt a son and obviously in their case no reli- 
giom ceremoney is required and all that the> had to do was 
to make a declatation in a registered document as required by 
3 29-A of the Act. 

Transfer of property Act, 1882, s. 10 Proviso^Permanent 
heritable but non-transfei able lease — Condition restraining 
alienation — Validity of— Right of re-entry tn case of breach 
not reserved — Condition, if, for the benefit of the lessor. 

A right of transfer is not a necessai 7 incident of the legal 
status of a perpetual lessee, and therefore, a condition making 
the rights of the perpetual lessee of a village non-transferable 
but heritable is not megal. 

Bhanu Singh v. Ambika Bakash Singh (1) followed. 

Where a right of re-entry on breach of condition against alie- 
nation is reserved by the lessor, the condition is inamcdiately 
and demonstrably for the benefit of the lessor. But even in 
the absence of such condition, facts and dicumstances might 
be brought out to show that the condition was for the benefit 
of the grantor though that benefit may not be immediate. 

Held, on the facts and circumstances of the case and the 
dose relationship existing between the grantor and the grantee, 
It cannot be .said that the restriction against alienation was 
only a surplusage or leclundant condition which in the ab- 
sence of a right of reentry could not confer any benefit on 
the lessor in any event. 

•While sitting at Lucknow. 

(1) A.IR. 1942 Ofldh 274. 
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Sit Nath V. llatn Nui/mi (1) KheUn I ’a. it v. Jiahaiah (2) 
Sachtncba %. Disbict Magnlialc (3j .S'. . Roy Citoudhury v 

A. L. Khan (4) lefmed to. 

Second Appeal No. 372 oi 1963 agains;t the judg- 
ment and order dated April, 30, 1963, passed by 

B. B. Khare, Addl. Civil Judge, Praiapgarh in Civil 
Appeal No. 242 of 1961. 

8 D. Alma for appellant. 


fl. D. Sttvaslavu and S. Moza toi respoudents 

j. Mr J.: — ^'Ihis appeal arises cut of i\ .vait hied 

b) the planitift appellant in the court of Civil ji' Ige 
Pratapgarhl praying for the cancellation of a sale 
deed, dated 5th January', 1960 executed by respondents 
nos. 9 to 11 in favour of one Abdul Rahrnrai -v..o was 
predecessor of the defendant-respondents nos. 1 to 8, 
and for posses.sion over the .said house after then 
ejectment. 

This house admiltedlv belonged to Raja Tagatpal 
Bahadui Singh, a Taiuqdai of Kaitliola Estate. He 
executed a deed, dated 29ih May, 1935 in favour of 
his wife Rani Dharam Raj Kuer respondent no. 9 in 
respect of this house and some other property. Accor- 
ding to the plaintiff under diis deed Rani Dharm Raj 
Kuer was granted a heritable but non-tiansferable 
lease so far as the house in dispute is concerned and 
as such under the terns of this grant she could only 
lemain in possession of the house but could not make 
any temporaiy or permanent transfer thereof. The 
Raja died on 9th September, 1949. Before that he 
had adopted the plaintiff-appellant Raja Jagat Ranvir 
Mahesh Prasad Singh as his .son and had also executed 
a will in his favour Hence both as an adopted son 
■and as a legatee he was owner of the interest reserved 
b'^ the Raja in the said house under the deed dated 


(1) 1937 Oudh Weddy notes 9S9 
(8) AJ.R. 1929 Calcutta 228. 


(2) 1942 Oudh Weekly notes 004. 
(4) AIR. 1^956 Tripura 9, 
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29th May, 1935. Smt. Bimlawati iKiimari Devi res- lUTa 
pondeiiL lie. 10 is tlie daughter of Ram Dharam Raj jagat 

Kuer and the Raja while respondent no. 11 is their mSmh** 
daughter’s son. Alter the death of Ram Dharam Raj sinch 
IL uei, Suit. Bimlawati Kumari Devi would inherit her 
il she suivives her. The respondents nos. 

10 and 1 1 had also joined respondent no. 9 in execu- ^ 
non of the impugned sale deed. The plaintiff’s con- 
ten lion was drat by making this unauthorised transfer 
the les.see lost her lease liold rights and the plamtifl 
beeamir entitled to gei immediate possession over the 
property which he had sought as an alternative lelief m 
liis plaint besides claiming a decree for adjudging 
the sale deed as void. 

TiiC suit was contested by the defendants It ivas 
denied that tiie plaintiff was the adopted son of the 
Ivaja It was pleaded that the will executed in his 
la.utir by die Raja did not cover the house in suit. 

It was further pleaded tiiat under the deed, datetl 29tli 
May, 1935 Rani Dharam Raj Kuer got the house m suit 
as an absolute ownei and not as a lessee and as such 
the lestriction imposed on her that she could not trans- 
fei the property was void under s. 10 of the Transfer of 
Piopeity z\cL. Even if the transaction is held to be a 
peipetital lease this condition was void because the 
lessor not having leseiwed any right of re-enti\ on 
breach of this condition,) it cannot be said that this 
lestriction was for his benefit. Lastly, it was contend- 
ed that in any case the plaintiff was not entitled to 
possession ovei the property without determining the 
lease by means of a notice under s. 111(g) of the Trans- 
fer of Properly Act 

'llic tii.il coiiit itpcllcd these pleas of the delni 
dants. It found that the plaintiff had been adopted 
by tile Raja and the will executed in his fevoui by the 
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i»79 Raja coveiecl this house also. The transaction evid- 
enced by the document, dated 29tli May, 1935 was 
a lease and not an absolute gift and that tlie condition 
PRABttSmii prohibiting the lessee from transferring this property 
Smt. was a \alid coiidition whicli was for the benefit of the 

executed by the lessee 
r tai, J. favoui of Abdul Rahman was void. The trial 

court therefore granted a decree to the plaintiff for a 
declaration that the aforesaid sale deed was void against 
him and also for possession after ejectment of the de- 
fendants. 

On appeals by Llie defendants against that decree 
the lower appellate court affirmed the findings of the 
uial couit. It fmther held that the adoption was 
not invalid under s. 29-A of the Oudh Estates Act. But 
that couit was of the opinion that since there was no 
right of 1 e-entry reseived in the lease and no notice 
under s. 111 (g) of the Transfer of Property Act bad 
been served on the lessees the plaintiff was not entitled 
to any relief On tliis ground tlie appeals of the de- 
fendcnts were allowed and the plaintiff’s suit was dis- 
missed 

Feeling aggrieved by this decision the plaintiff 
lias filed this second appeal. 

On behalf of the appellant it was contended that on 
the findings recorded by the lower appellate court the 
plaintiff’s suit should not have been dismissed and he 
should have been granted a decree atleast for adjudg- 
ing the sale deed as void against him though he was also 
entitled to possession over the property against the 
transferees who were in unauthorised possession on the 
basis of tlie said sale deed. On behalf of the defend- 
ants, while supporting the decree of the lower appellate 
court the findings recorded on other points against the 
defendants were traversed. Thus the entire case was 
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laid open by the parties in this second appeal and it 
becomes necessary to consider all the points involved 
in dhs case except the points ^v'hich are concluded by 
the findings of fact. 

So far as the question of adoption of the plaintiff is 
concerned both the courts below have held that the 
factum of adoption by the Raja has been proved. This 
is a finding of fact which is not open to challenge in 
this second appeal. The learned counsel for the def- 
endant-respondents, however, pointed out that in the 
case of a Taluqdar mere factum of adoption according 
to the requirements of Hindu Law is not enough but 
under s. 29- A of Oudh Estates Act, 1869 it is further 
necessary that the fact of such adoption should be de- 
clared by the adoptor in a witing executed and attest- 
ed in manner required in the case of a will and register- 
ed According to the defendants, this requirement 
has not been complied wth in this case. 

The lower appellate court where this plea was rais- 
ed for the first time, it not having been raised in the 
trial court, was of the opinion that a statement made by 
the Raja in his will, dated 27 tb December, 1945 which 
is a registered document of which exeartion has been 
duly proved, sufficiently complies with the require- 
ment of s, 29-A. This statement as translated in 
English is as follows : 

“Kunwar Jagat Ranvir Mahesh Prasad Singh 
who is getting education at present and whose 
age at this time is 1-1 years and whom T have con- 
sidered as my family member (Ahal) and so I 
adopt him (Mam Usko 4pvi Farzaiidgi Men Lein 
Hun.}” 

On behalf of the defendants it was contended that 
though according to the plaintiff’s version his adoption 
m accordance with the requirements of Hindu Laiy 
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vm had taken place a few days prior (o '•be < • luion 
’ of this will, theie is no mention in thi., will dial tlit 
plaintilf had already Ijoen adopted by him and as such 
isiAB^ siNOB declaiation does not fulfil the lequirements of s 
smt. 29-A. I am unable to accept this contention. S. 29-A 

- ' - does not prescribe any set formula in which such a de- 

j should be made. Under s. .29 of this Act 

even Mohammedan Taluqdars were permitted to 
adopt a son and obviously in tlieir case no religious 
ceremoney is required and all that they had to do was 
to make a declaration in a registered document as re- 
quired by s. 29-A. This declaration could be in the 
form that the executant was adopting a certain person 
as his son. In the present case the words ‘Main Usko 
Apni Farzandi Men Leta Hun" used by the Raja in 
his will substantially comply with this requirement. 
I, therefore, agiee with the lower appellate court that 
the adoption is not invalid. 

Besides being an adopted son of the Raja, the plain- 
tiff is also his legatee. From a perusal of this will it is 
clear that whatever interest had been retained by the 
Raja under the document, dated 29th May, 1935 in res- 
pect of the house in suit was covered by this will and 
it had not been excluded theiefrcrn In I'rict the Raja 
tried even to r\rhitt1e doiva the extent of the grant made 
under that document which he could not do. That is 
not an issue befoie us The ]ioint worth noticing is 
that whatever inteiest was retained by the T\ija in the 
house in suit under the document, dated ?9tlr May, 
1935 was not excluded from the puiriew cL .he r^ill in 
favour of tire plaintiff. So the plaintiff c-> both these 
grounds is entitled to step into the shoes of the Paja 
and safeguard his intei’cst. if anv, in the house in sui' 
re-served under the deed, dated L’fnii May. 19.35 
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It was next contended by the learned counsel for the 
defendant-respondents that the Raja made a gift of 
me house in suit in favour of his Wfe .(respondent no. 
9) under the deed, dated 29th May, 1935 and it can- 
not be construed as a lease. In this connection he 
laid emphasis on clause 1 of this document which 
reads as follows: 


ij7a 

Ranvdr. 
Mahbsh 
Prabad SiNca 

V, 

Smt. 

Baqridan 


J. 


"'Ram Sahiba mausufa jaydad patta skuda maz- 
koor bajmiya' haqooq mdlkana misla qurqt wa sar- 
san wa pedakhh waghaiia wf,gharia qabiz wa 
dakhell raheny 


As translated in English it would mean that the said 
Rani Sahiba shall remam in possession and occupation 
over the said leased property together with all its .pro- 
prietary rights such as, attachment, distress and eject- 
ment, etc. Immediately after that cl 2 lays down that 
the said Rani shall remain in possession and dominion 
over the leased property generation after generation 
without any right of transfer. It concludes that be- 
sides any right of transfer whether temporary cd per- 
manent the Rani will have all sorts of proprietary 
powers with respect to the pioperty. The nature of 
the document was described to be a perpetual herit- 
able and non transferable lease (Patta istemerar qahil 
wmrat wa na-qabilul-intaqaiy). In my opinion, not 
only the document has been specifically classified as a 
permanent heritable and non-transferable lease but the 
incidents ofl the transfer as mentioned in the docu- 
ment also make out a clear case of lease and not tan 
absolute gift. The. grantor had reserved, a' right ,tO 
receive Rs. 5 per- year from the grantee as Malikana in 
respect of the house in suit. This periodical payment 
described as . Malikana is nothing • but an amount c£ 
money to be paid periodically tp the transferor by the 
transferee within the meaning of s. 105 of the Trans- 

78 AD 
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1973 fer o£ Property Act. The use of the word ‘Malikhana’ 
is not conclusive to lead to an inference that it was an 
absolute transfer of the entire proprietary rights. At 
FRAtM>s»Gtt one place the grantor had also stated that the object 
Smk of this grant was to provide maintenance to the grantee 
B aqwpaw j agree with the courts below 

J. M. Lai, j, jjjg transaction evidenced by this document, dated 
29th May, 1935 so far as the house in suit is concerned 
is only a perpetual heritable but a non-transferable 
lease. 

The next point that arises for our consideration is 
whether the condition restraining alienation contained 
in the above lease is void under s. 10 of the Transfer of 
Property Act or it is a valid condition under the pro- 
viso to that section. This section itself, clearly provi- 
des that a condition or limitation absolutely restraining 
the transferee from disposing of his interest in the pro- 
perty shall not be void in the case of a lease where the 
condition is for the benefit of the lessor or those claim- 
ing under him. It was held by a Bench of this Court 
in Bhairo Singh v. Ambika Baksh Singh (1) that a right 
of transfer is not a necessary incident of the legal sta- 
tus of a perpetual lessee, and therefore a condition mak- 
ing the rights of the perpetual lessee of a village non- 
transferable but heritable is not illegal. So the only 
question that arises for our consideration is whether 
this condition is for the benefit of the lessor or those 
claiming under him. 

On behalf of the respondents it is contended that 
unless tlie lessor reserves a right of re-entry on breach 
such condition prohibiting alienation of his interest 
by the lessee, the condition shall not be deemed to be 
for the benefit of the lessor and it shall be treated as a 

(1) A.I R. 1942 Oudh 874. 
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surplusage which cannot be defended under s. 10. In 
support of his contention the learned counsel for the 
respondents relies on the following decisions : 

1, Kunwar 'Man Singh v, Bindeshwari Baksh 
Singh (1). 


’iKcta 
RANvm 
MaBbsh 
piusAP Singh 
V, 

SUT, 

Baqridan 


2. Sri Nath v. Ram Narain (2). 


J. M.LaI.J. 


3. Khetra Nath v. Baharali (3). 

4. Sachindra v. District Magistrate (4). 

5. S. K. Roy Choudhury v. A. L. Khan (5), 

No doubt some observations made in these cases, do 

support the respondents’ contention. But those obser- 
vations have to be read in the context of the facts of 
those cases. 


In Kunwar Man Singh v. Bindeshwan Baksh Singh 
(1) the grant made through a compromise, of zamin- 
dari property conferred heritable but non-transferable 
rights on the transferee. The transferor had also re- 
served a right to resume the grant and eject the trans- 
feree. But on a consideration of all the antecedents 
of the transaction and the dealing of the parties with 
respect to the property it was construed to be a grant 
of under-proprietary rights which by virtue of those 
rights was held to confer transferable rights. It was 
therefore held that where a person gets heritable but 
non-transferable under proprietary rights under a com- 
piomise, the deed of compromise or agreement can 
only be interpreted as conferring upon such person 
absolute under-proprietary rights and the condition in 
restraint of alienation, even though contained in a 
settlement decree, is null and void and in spite of in- 
sertion of such condition such a decree conveys an ab- 
solute right of transfer. Since the transaction was not 
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1073 construed as a lease there was no occasion to consider if 
the condition was for the benefit of the lessor and as 
such valid under s. 10 of the Transfer of Property Act. 


‘ In Sri Nath v. Ram Narain (1) the question that arose 
baqmdan for consideration was whether the transaction relating 
j. M t7i, j. to the transfer of a zamindari property was a sale 
’ so as to be subject to law of pre-emption or it was 
only a perpetual lease on the basis of which a right of 
pre-emption cannot be claimed by a co-sharer in the 
village. It was held that it was only a perpetual lease 
and not a sale. On this finding the appeal was allowed 
and, the suit for pre-emption was dismissed. After 
that there was no necessity to consider the terms of 
the lease and to decide if the restriction against aliena- 
tion imposed on the lessee under that lease was valid or 
not All the same, this matter was also considered 
and it was observed — 


"Where under a deed purporting to be a per- 
petual leasie executed by an under-proprietor the 
transferee is to enjoy Heritable rights and pay fixed 
malikana and rent, the lessor does not reserve any 
rights of any kind to himself, and the transferee 
, has' the right to eject tenants and manage the pro- 
'perty in any way he chooses, and the transferor 
has no right of enhancement of rent or malikana 
and has not reserved the right of re-entry to him- 
self under any conditions, but has stated that the 
transferee has no right of transfer, the deed must 
..be deemed to give full powers to the transferee, 
and the restraint On alienation is illegal under s, 
10, Transfer of Property Act.”' 


These observation are in the nature of obiter dicta. 


(1) 1042 O. W. N. 804. 
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In Khetra Nath v. Baharali (1) the original lessee was 
granted a permanent heritable but non-trans£erable 
lease The lessor had not however reserved a right of 
re-entry in the case of breach of the condition prohibit- 
ing alienation. The heir of the original lessee made a 
transfer in breach of this condition. The transferee 
was however recognized by the lessor by accepting rent 
from him. Thereafter the transferee or his heir made 
another transfer which was sought to be avoided by the 
lessor who brought a suit for ejectment. It was held — 

“Where a lessor does not reserve to himself the 
right of re-entry on breach of a covenant against 
alienation, the lessor cannot sue the holder of the 
leasehold for recovery of possession on the breach 

of the condition ” 

\ 

The question whether such restriction is or is not for 
the benefit of the lessor was not considered in this case. 
All that was held was that in such a situation the lessor 
cannot eject the lessee or his transferee under s. Ill (g) 
of the Transfer of Property Act. 

The facts of the case Sachindra v. District Magistrate 
(2) were somewhat complicated. In the original sale- 
deed creating a dar-taluq tenure there was a condition 
against alienation in favour of an outsider. But no 
right of re-entry was reserved by the transferor. 
Subsequendy the lessor and the lessee rights came to be 
owned by the government Some time after that, an- 
other dar-taluq lease was granted to the wife of the ori- 
ginal owner. In this lease there was no restriction 
against alienation. The new lessee sold her dar-taluq 
rights to Sachindra petitioner who remained in posses- 
sion of the property till the District Magistrate passed 
an order that he had no title in the property and in 
pursuance of that order the petitioner was dispossessed 

(1) A.I.R. 1929 Cal. 228. (2) A.I R. 1966 Tnpura 9. 
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and certain other action was taken against him when he 
^OAT filed a writ petition under Art. 226 of the Constitution. 
Maiqsh As the new dar-taluq lease granted by the Government 
pras» Singh the wife of the original owner contained no restric- 
tion against alienation, the transfer made by her to the 
jlirLai petitioner Sachindra could not be said to be void. The 
'■^'original lease had obviously come to an end when the 
lessor and lessee, rights were both owned by the Govern- 
ment. The learned Judicial Commissiner however 
considered the alternative case also on the assumption 
that the original sale-deed or the lease-deed creating 
the first dar-taluq tenure which contained the restric- 
tion against alienation was still operative and held as 
follows as is evident from head note (e) of the report — 

“Where dar4taluq patta executed in Tripura 
State contained a condition against alienation in 
favour of an outsider but reserved no right of 
re-entry to the lessor, and the interest is sold to an 
outsider, even if the deed be deemed to be opern- 
tive, the mere fact that in the term it has been 
laid down that any such action without permis- 
sion shall be void will not make the sale-deed ab- 
solutely void. 

Further, as the lessor has not reserved to him- 
self the right of re-entry on breach of the conve- 
nant against alienation, the lessor cannot sue the 
holder of the lease-hold for recovery of possession 
on breach of the condition. 

Where the lessor has not brought forward any 
suit against alienee on the ground of forfeiture 
under s. Ill (g), T. P. Act, it cannot be urged 
with any force that the sale-deed in favour of the 
alienee which is for valuable consideration is void 
as this right will be deemed to have been waived 
under s. 112, T. P. Act.” 
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So it is evident that it was not a case between the ori- i97g 
ginal lessor and the lessee or persons claiming through 
them. Mahish 

Lastly the case of S. K. Roy Choudhury v. A. L. Khan 
(1) relates to an ordinary lease from month to month 
and not to a perpetual lease. There was a restriction ^ ^ ^ 

imposed on the tenant under the terms of the lease 
that he will not sub-let the premises. In spite of that 
he sublet the premises. Normally the tenant and the 
sub-tenant-both could be ejected after determining the 
lease by a notice under s. 106 but for the provisions of 
the West Bengal Piemises Tenancy Act, 1956 which 
was on the same lines as the U. P. (Temporary) Con- 
trol of Rent and Eviction Act, 1947. Sub-s. (2) of s. 

16 of this Act gave protection from ejectment even to 
those sub-tenants to whom sub-letting had been done 
with or without the consent of the landlord prior to 
this Act. In view of this protection the sub-tenant was 
not liable to ejectment. The landlord, however, want- 
ed to eject the lessee and his sub-tenant on account of 
the breach of the condition which prohibited sub- 
letting though there was no right of re-entry reserved 
by the lessor on breach of this condition. In these cir- 
cumstances it was held — 

“A stipulation in a lease restaining alienation 
unaccompanied by a proviso for re-entry on its 
breach is not an efiEective restraint or bridle on 
the lessee's interest in the property and is not 
really a condition for the benefit of the lessor. 

Such a stipulation is ineffective as a condition or 
restraint against alienation. The lease ' remains 
operative notwithstanding the breach of the sti- 
pulation. Consequently, the sub-lease in the 
instant case made in breach of the stipulation is 
valid and operative.” 

a) 66 C W N. 1050. 
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1978 Where a right of re-entry on breach of such condi- 
tion IS reserved by the lessor, the condition is imme- 
diately and demonstrably, for the beneht of the lessor. 
PRA&u>saica jjut even in the absence of such condmon, facts and 
smt. circumstances might be brought out to show that the 
condition which was for the benefit of the grantor though 
j. M. Lai. j. benefit may not be immediate. It has been pomt- 
ed out by the learned counsel for the appellant in this 
case that the grantor and the grantee were not stran- 
gers but they were husband and wife. In the contin- 
gency of the grantee dying without leaving any issue 
the grantor himself would have inherited the giantee’s 
interest. It may be stated that the Raja had previously 
transferred this very property under a similar document 
and subject to the same terms to his former wife. She 
died issueless and her interest in the property was inhe- 
rited by the Raja himself. Subsequently, he transferred 
this property to his second wife, respondent no. 9, 
under the deed dated 29th May, 1935 in which these 
facts about the previous transfer had also been narrat- 
ed. The grantee’s heirs who could inherit the pro- 
perty in preference to the grantor were the grantor’s 
own issues. So, on the facts and circumstances of this 
case and the close relationship existing between the 
grantor and the grantee, it cannot be said that the res- 
triction against alienation was only a surplusage or a 
redundant condition which in the absence of a right 
of re-entry could not confer any benefit on the lessor 
in any event. In my opinion, the benefit of this res- 
triction could under certain circumstances be available 
to the lessor or his own heirs. As such, this condition 
will be deemed to be valid under s. 10. That being 
so, tlie lessee (respondent no. 9) had no authority to 
make the transfer in favour of the predecessor of res- 
pondents nos. 1 to 8 under the impugned sale-deed, 
dated 5 th January, 1960 and this sale-deed shall be 
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deemed to be void a^inst the appellant who is succes- 
sor-in-interest of the lesso.. 

Lastly, we have to see what rehcf, if any, can be grant- 
ed to the plaintiff-appellant as a lesult of the above 
findings So long as the lease in favour of respondent 
no 9 is not determined by a notice under s. 1 1 1(g) of the 
Transfer of Property Act the plaintiff is not entitled 
to immediate possession A lea^e under this provision 
can be determined on account of the breach of a con- 
dition which provides a right of re-entry for such 
breach This condition is not available to the plain- 
tiff-appellant. It also p.o'ndes that if the lessee re- 
nounces his character as lessee and denies the title of 
the lessor, the lease may be forfeited. Whether or 
not this condition is available to the plaintiff-appellant, 
does not arise for our consideration at this stage All 
that can be said is that the plaintiff is not in this suit 
entitled to eject respondent no 9 so long as her lessee 
rights are not determined 
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It was contended on behalf of the appellant that he 
is at least entitled to seek possession against respondents 
nos. 1 to 8 who are in unauthorised possession of the 
land These respondents are not in possession of the 
land as independent trespassers but are claiming 
through respondent no. 9 and unless the lease in her 
favour is determined, these transferees also cannot be 
ejected by the plaintiff-appellant. At the same time, 
the sale-deed in question executed by the lessee in con- 
travention of the non-alienability clause* is an invasion 
on the proprietary right of the lessor. He is therefore 
entitled to get that sale deed adjudged void. 

I accordingly allow this a.ppeal to this extent that the 

plaintiff’s suit for adjudging the sale-deed, dated 5th 

January, 1960 executed by respondents nos. 9 to 11 in 

fa\our of Abdul Rahman, predecessor of respondents 
78 Ajj r 
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nos. 1 to 8 as void against the plaintiff, is decreed. In 
the circumstiances of the case, the plaintiff shall get 
half his costs throughout from the respondents who 
shall bear their own costs 

Appeal partly allowed. 


APPELLATE CIVIL 

.Before Mr Justice S. Chandra and Mr. Justice N. D. 

Ojha 

UNION OF INDIA and another ... Appellants, 

V. 

BULLION AND AGRICULTURAL 

PRODUCE EXCHANGE LTD ... Respondent. 

Popward Contract (Regalation) Act, 1952, s. \4rA— Registered 
Association — Forward Markets Commission can prevent such 
Association pom carrying on its business — Commission’s 
prior approval necessary 

Under s. 14-A of the forward Contracts (Regulation) Act, 
1952 the Forward Markets Commission is empowered to pre- 
vent a registered association from carrying on its business in 
any commodity without its prior approval 

Special Appeal No 8 of 1966 from the judgment and 
order of R. S. Pathak, J. in Civil Misc. Writ No 1065 
of 1965 decided on 11th November, 1965 
T. N. Sapru, for the Appellants. 

K. C Agarwal, for the Respondent. 

S. Chandra, J. : — This appeal raises an important 
question as to the powers possessed by the Forward 
Markets Commission, appellant no. 2. 

The Bullion and Agricultural Produce Exchange 
Limited, the respondent, is a public limited company. 
It carried on the business of regulating and controlling 
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torward contracts in various g^ds. The respondent 
made an application to the Jborward Markets Com- 
mission for being registered under the Forward Con- 
tracts (Regulation) Act, No 72 of 1952, on 15th Decem- 
ber, 1962. The Commission issued a registration cer- 
Lihcate to the respondent showing that the respondent 
was entitled to carry on business in Arhar-ki-chooni. 
One of the conditions mentioned m the certificate was 
that the respondent shall not conduct forward trading 
in any commodity other than those specified thereunder 
except with the previous approval of the Forward Mar- 
kets Commission The respondent was, however, con- 
tent with this condition and it permitted its members 
to do the business of forward trading in Arhar-ki-chooni 
only. On June 1, 1964, the Central Government issued 
a notification under section 17(1) of the Forward Con- 
uacLs (Regulation) Act the effect of which was that 
trading in Arhar-ki-chooni was prohibited. The res- 
pondent theieupon discontinued trading in this com- 
modity. At that time forward contracts in linseed oil 
was permissible. The respondent company permitted 
Its members to trade in linseed oil On December 24, 
1964, forward trading in linseed oil was also prohibit- 
ed. At this time groundnut oil was not a prohibited 
commodity. So, the respondent commenced business 
in groundnut oil. 

Meanwhile, on June 2, 1964, the Forward Markets 
Commission had issued a directive to the respondent 
company not to trade in non-transferable specific deli- 
very contracts in any commodity without the prior ap- 
proval in writing of the Commission. This apparently 
was a reminder to the respondent company of the con- 
dition contained in the certificate of registration. The 
respondent, however, ignored this directive and con- 
tinued its business in groundnut oil. The Commis- 
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Sion felt that the respondent had violated the conditions 
of the certificate of registration and was liable to be 
prosecuted under ss. ^0 and 21 of the Forward Con- 
ti acts A< t Apprehending this, the respondent company 
instituted a writ petition in this Couit. The principal 
point urged in it was that tlie Commission had no power 
to require a registered association to obtain the Com- 
mission’s prior permission before permitting its mem- 
bers to carry on forward tiading m non-transferable 
specific delivery contracts in a commodity like ground- 
nut oil, the forward trading in which was not prohibit- 
ed undei Chap. IV of the Act, even though such a com- 
moaity was not mentioned m the certificate of registra- 
tion. 

A learned single Judge held that s 14-A(1) piohibits 
an association concerned with legulation and control of 
biiaiuess 1 elating to forward con a acts in carrying on 
such business except under and m accordance with the 
conditions of a cei tificate of registration. It was obser- 
ved — 

“The conditions must be such as are related to 
the cariying on of the business. It is under those 
conditions and in accordance with them that the 
business must be cairied'‘on. It is the conduct of 
the business, and the maimer of its conducting it, 
to which reference is made here. It is not contem- 
plated that business shall be carried on relating to 
forward contracts only in respect of certain com- 
modities and no other. That would not relate to 
the conduct of the business or the manner of its 
being carried on. That would imply the curtail- 
ment of the business, the business being confined m 
relation to specific commodities only, and no busi- 
ness being permissible in relation to other com- 
modities.” 
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It was held that s. 14-A(1) does not empower the Com- 1973 
mission to prevent a registered association from carry- UNiaTw 
ing-on its business in any commodity without its prior 
approval. Buuejon and 

* ^ ^ Acrigdl- 

The learned judge held that if the Commission is 
construed to have such a power 'it may entail a restric- Esvo^gb 
tion upon the fundamental rights to carry on forward ^ 
trading in certain commodities in violation of Art. ® CiuJMira, 
.19(1) of the Constitution The Forward Markets Com- 
mission was not a body parallel but subordinate to the 
Central Government Ample power has been con* 
lerred upon the Central Government to control 
forward trading in respect of commodities. There was 
no reason why grant of power should be duplicated 
and conferred also upon the Commission. Another 
feature of the Act which appealed to the learned 
was that s, 6 expiessly provided for specification of 
goods for the grant of recognition of an association. 

If the Legislature so intended, a similar clause for spe- 
cifying commodities could have found place in s. 14-A 
(1). It was held that forward contracts other than non- 
transferable specific delivery contracts in various com- 
modities were covered by ss. 15 and 17 while s. 18 
authorises the Central Government to control and re- 
gulate non-transferable specific delivery contracts and 
So since such a power is not contained in the express 
terms of s. 14-A(1) no necessary intendment has been 
proved to warrant its implication from the other pro- 
visions of the Act. Ultimately, the writ petition was 
allowed. The second condition contained in the cer- 
tificate of registration as well as the direction issued on 
June 2, 1964, were quashed and the Commission was 
restrained from taking any proceedings against the res- 
pondent company consequent upon the supposed con- 
travention in respect of the said condition and direc- 
tion. 
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Aggrieved, the Union of India as well as the Com- 
— mission have come up in appeal. During the pen- 
dency of the appeal this problem was raised before the 
Buiiiov Ai® l^elhi High Court in Civil Writ No. 360 of 1967 
AoMODL- (Messrs. Bji'jdhani, Grains and Jaggery Exchange Ltd. 
pRODnoi V. Union of India). A learned single Judge of that Court 
accepted the views expressed in the judgment under 
s ciianSa, appeal before us and held that the Commission had 
i- no such power This judgment dated July 27, 1967, 
was affirmed by a Division Bench of the Delhi High 
Court in Letters Patent Appeal No. 7 of 1968 decided 
on August 4, 1972 

A perusal of the judgment under appeal shows that 
the learned counsel for the parties concentrated their 
attention on s 14-A for their respective contentions. 
This IS what happened also at the heaiing of the appeal 
before us. We, however, felt that there were< other 
provisions in the Act which were germane to the ques- 
tion of powers possessed by the Commission. We post- 
ed the appeal for further hearing and heard learned 
counsel again. 

In order to appreciate the inter-connection of the 
various provisions of the Forward Contracts (Regulation) 
Act, 1952, it may be useful to keep in mind its legisla- 
tive history The Statement of Objects and Reasons 
appended to this Act stated that forward trading which 
normally play^s a useful part in tampering price fluc- 
tuations, tends in certain situations to exaggerate such 
fluctuations to the detriment of the interests of produ- 
cers as well as consumers. During the war and imme- 
diately thereafter, the Central Government issued orders 
under r. 81 of the Defence of India Rules, prohibiting 
forward trading in commodities such as foodgrains, oil- 
seeds, oilcakes, vegetable oils, raw cotton, spices, sugar 
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and bullion. After the Defence of India Rules lapsed, 
orders in respect of foodgrains, edible oilseeds and oils, 
raw cotton and spices were kept in force under the 
Essential Supplies (Temporary Powers) Act, 1946. Be- 
fore the lapse of the Essential Supplies (Temporary 
Powers) Act, Parliament enacted the Forward Contracts 
(Regulation) Act, 1962. The scheme of this Act was 
that the Central Government was authorised to extend 
the provisions of the Act by notification to different 
classes of goods and to different areas as and when neces- 
sary. The main principle underlving the provisions of 
the Act was that forward contracts should be allowed to 
be entered into only in accordance with the rules and 
bve-laws of a recognised association The Central Gov- 
ernment was to exercise supervisoiy^ powers over such 
associations. The Act constituted a Forward Markets 
Commission and entrusted a variety of functions, duties 
and powers upon it. 

After about six years working of this Act it ivas felt 
that Its provisions were -not adequate’ to deal with ex- 
cessive speculation "and other malpractices now preva- 
lent in the forward markets. Persons indulging in ille- 
gal forward trading cannot be prosecuted for want of 
adequate documentary evidence. With this object Par- 
liament enacted the Amending Act 62 of 1960, inter 
aha, introducing s. 14-A in the Act. Under this provi- 
sion no association concerned with the regulation and 
control of business relating to forward contracts could 
carry on such business except in accordance with the 
conditions of a certificate of registration granted by the 
Forward Markets Commission. Under it the Commis- 
sion was authorised to issue a certificate of registration 
to the existing recognised associations as well as others 
who applied for it, and to lay down the conditions for 
carrying on the business of regulation and control of 
l)U5iness relating to forward contracts. 
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1972 S 3 of the Act authorised the Central Government to 
Union ov establish the Forward Markets Commission for the pur- 
pose of exercising such functions and discharging such 
^Acwool^ duties as may be assigned to the Commission by or 

■njRAi. under the Act. The Commission was a high powered 
Proouob 1 ^ , or 

ExoHANoa body consisting of not less than two but not more than 

^ four members to be appointed by the Central Govern- 

■s. Chandra, ment. The members to be so appointed were to be per- 
sons of ability, integrity and standing who have shown 
capacity in dealing with problems relating to commerce 
or commodity markets, or in administration or who have 
special knowledge or practical experience in any matter 
which renders them suitable for appointment on the 
Commission. 

S 4-A related to the nature of the Commission 
Under it the Commission had the powers of a Civil 
Court under the Code of Civil Procedure in the matter 
of summoning and enforcing the attendance of witnes.s. 
es. discovery and production of documents, requisition- 
ing any public record or any other matter which may be 
prescribed by Rules Under ' sub^. (3) of s. 4-A the 
Commission was deemed to be a Civil Court and under 
sub-s. (4) any procee^ng before the Commission is to be 
deemed to be a judicial proceeding within meaning of 
ss. 193 and 228 of the Indian Penal Code 

S. 4 provided for the functions of the Commission. 

It stated: 

“The functions of the Commission shall be— 
(«) to advise the Central Government in respect 
of the recognition of, or the withdrawal of recogni- 
tion from, any association or in respect of any other 
matter arising out of the administration of this Act; 

(b) to keep forward markets under observation 
and to take such action in relation to tht^m as it 
may considCT necessary in exercise of the powers 
assigned to it by or under this Act; 



ALLAHABAD SERIES 


56 & 


2 ALL.] 


(c) to collect and whenever the Commission 
thinks it necessaiy publish information regarding 
the trading conditions in respect of goods to which 
any of the provisions of this Art is made applicable, 
including information regarding supply, demand 
and prices, and to submit to the Central Govern- 
ment periodical reports on the operation of this Act 
and on the working of the forward markets relating 
to such goods; 

(d) to make recommendations generally with a 
view to improving the organisation and working of 
forward markets; 

(e) to undertake the inspection of the accounts 
and other documents of any recognised association 
or registered association or any member of such 
association whenever it considers it necessary; and 

(f) to perform such other duties and exercise such 
other powers as may be assigned to the Commis- 
sion by or under this Act, or as may be prescribed.” 

It will be seen that like s. 3, cl (/) of s. 4 contemplat- 
ed tJiat duties and powers may be assigned to the Com- 
mission in various ways, namely either by the Act or 
under the Act or as may be prescribed. The term 
“prescribed” has been defined by s. 2{h) to mean pres- 
cribed by rules made under this Act. S. 28 of the Act 
conferred power upon the Central Government to make 
rules for the purpose of, inter alia, carrying into effect 
the objects of this Act. 

Dealing with the phrase “by or under this Act or as 
may be prescribed” under cl. (f) of s 4, the Supreme 
Court in I. P. Gupta v W. R. Natu (1) held that the ex- 
pression “conferred by the Act” would mean conferred 
expressly or by necessary implication by the Act itself, 
while “under the Act” refers to powers confenred by bye- 
(1) A 1.R 196B s.c. m. 
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laws tlidt may be flamed under is 11 and 12, whereas 
ihe expression “as may be prescribed” refers to die rules 
dial mil) be made by the Central Government. 

Construing cl. (f) of s. 4 the Supreme Court held that 
so far as the terms of cl. (/) of s 4 are concerned, there 
IS no limitation upon die nature of die power diat might 
be confeired except diat which might flow from its hav- 
ing to be one in i elation to die regulation of forward 
tiading in goods which the Act is designed to effectuate. 
It was also held that there is no common positive thread 
running through els. (a) to (e) of the section such as 
iTOuld bring them under one genus and negatively they 
do not expressly include any administrative or execu- 
tive functions and that itself might be a reason why the 
expression “other” occurring in d. (f) should receive 
the construction that it is intended to comprehend such 
a function. 

The Court observed that wheie the Court is concern- 
ed with the question whether it is legally competent to 
vest a particular power in a statutory body, the proper 
lule of interpretation would be that unless the nature 
of the power is such as is incompatible with the purpose 
toi which the body is created, or unless the particular 
power is contra-indicated by any specific provision of 
the enactment bringing 'the body into existence, any 
power which would further the provisions of -the Act 
could be legally conferred on it. 

In the light of these principles we have to see as to 
what powers have been conferred upon the Commission 
either by tlie Act or by the bye-laws or rules and then 
to see whether any particular power furthers the ob- 
jects of the Act or is contra-indicated by any specific 
provision of this Act. 

In -exercise of its rule-making power the Central Gov- 
Bmment framed the Forward Markets (Regulation) 
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Rules, 1954. R. 2 defined the term ‘‘form” to mean a ma 
form appended to the rules, R. 3-A stated that an appli- 
cation under s. 14-A of the Act for registration of an 
association shall be made in triplicate in Form D to the 
Forward Markets Commission. R. 7-A provided that !ruRiii. 
the certificate ' of registration granted to an association 
under s. 14-A shall be in Form E and the certificate of 
legistradon granted to an association under s. 14-B 
shall be in Form F. It also stated that in each case the 
certificate shall incorporate the conditions, if any, sub- 
ject to which it is granted Foim D (meant for an appli- 
cation for registration) provided for specification of the 
goods or classes of goods in respect of which the appli- 
cant-association was concerned with the regulation and 
control of business relating to forward contracts. The 
annexure to this form required the applicant to answer 
37 questions mentioned in it dealing with, inter aim, 
membership. Board of Management and various aspects 
of its dealings in forward contracts including the com- 
modities in which it regulated forward contracts Form 
F provided for the certifirnte of registration. Para 2 
thereof stated : 


“The registration hereby granted is subject to 
tlie condition (i) that the said association shall com- 
ply with such directions as may from time to time 
be given by the Forward Markets Commission and 
(ii) that the said association shall not conduct for- 
w^ard trading in any commodity other than those 
specified hereunder except wdth the previous ap- 
proval of ths Forward Markets Commission.’’ 

Condition no 2 read with r 7-A (under which the 
certificate was to incorporate the conditions subject to 
which it was granted) read with s. 4{f) and s .3 clearly 
conferred statutory power upon the Commission to 
specify the commodities in the certificate of registration 
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and to require the association not to conduct forward 

Union ot trading in any other commodity except with the previ- 
ous approval of the Commission. As observed by the 
Supreme Court in I. P Gupta’s case (1), the Forward 
pmduoe Commission was competent to receive powers 

Enoiungb given by the rules. 

I/ED* 

- — 7 The object of the Act was to provide for the reeula- 

j tion of certain matters relating to forward contracts, the 
prohibition of options in goods and for matters connect- 
ed therewith It was urged that the impugned power 
does not regulate forward contracts but it totally pro- 
hibits the registered association from carrying on busi- 
ness in forward trading in any other commodity except 
with the previous approval of the Commission 

Licences or permits are well recognised forms of re- 
gulating the conduct of trade or business. Cl 3 of the 
Cotton Textiles (Control of Movement) Order, 1948, 
provided for a citizen to take a permit from the Textile 
Commissioner for transporting cotton textiles. In 
Harishankar Bagla v M P State (2) the Supreme Court 
held that this provision did not deprive the citizen of 
his right to dispose of or transport cotton textiles pur- 
chased by him. Such a requirement was only a restric- 
tion which was reasonable within meaning of Art. 19 
(l)(f) and (g) of the Constitution Similarly, in P. V 
Sivafajan v. The Union of India (3) the power to pro- 
hibit trade in coir industry except under a permit or 
licence was held to be regulation of the coir industry 
So the requirement of a previous permission before busi- 
ness could be carried on is well within the significance 
of the term regulation”. It is at best a restriction upon 
ihe right to carry on business, and not a total prohibi- 
tion. It has not been disputed that the regulation of 
forward contracts is in the interest of the public within 

(1) A I.R. 1968 S.C 274 (3) AIR 1964 S C 466 

f3) A I R 1969 S.C 6^Q 
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meaning of Ait. 19 of the Constitution. It cannot 
hence be said that the requirement of obtaining previ- 
ous approval of the Commission in any way violates the 
fundamental rights guaranteed by Art. 19(1)(/) and (g) of 
the Constitution. It cannot therefore be said that the 
conferment of such a power is contra-indicated by Art 
19 of the Constitution In this connection it may be 
noticed that the respondent company, a juristic person- 
ality, is not possessed of any fundamental right under 
Art 19(1V/) and (g) of the Constitution. This has been 
settled bv the Supreme Court in seyeral decisions [State 
Trading Corporation v C T O fl). Swadeshi Cotton 
Mills V S T. O (2)] The respondent company cannot 
also complain that the Commission could not yalidly be 
the recipient of such a jjower in relation to it, because 
it furthers the object of the Act, to regulate forward 
ti ading in goods and commodities 

The learned single Judge held that such a power 
could no! be implied from s. 14-A(1) of the Act. Since 
the power has been expressly conferred by s. 4(f) read 
with the rules, it is not necessary to find the same power 
in s 14-A(1) Of course, the position would be differ- 
ent if s 14-A(1) contra-indicates the conferment of 
such a power So' the proper approach to s 14-A should 
be to see whether it contra-indicates it. 

S 14-A(1) proyides: 

“No association concerned with the regulation 
and control of business relating to forward contracts 
shall, after the commencement of the Fonvard Con- 
tracts (Regulation) Amendment Act, 1960 (herein- 
after referred to as such commencement), cany on 
such business except under, and in accordance with, 
the conditions of a certificate or registration grant- 
ed under this Act by the Commission.” 

a) A I R 1968 S C 1811 (2) AIR. 1966 All 88 
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This provision contemplates tliat tlie Commission 
can lay down conditions in the certificate of registration; 
3nd in accordance with such conditions, the association 
can carry on the business of regulation and control of 
business relating to forward contracts The learned 
single Judge held that the conditions must be such as 
are related to the carrying on of the business It is the 
conduct of the business and the manner of conducting 
it to which reference is made here. Specifiailion of the 
commodities in which alone business may be carried on 
u’ould not relate to the conduct of the business or the 
manner of its being carried on. That would entail the 
curtailment of the business. 

As already seen, prohibiting the carrying on of a busi- 
ness except under a permit or licence previously ob- 
tained, is regulation and not curtailment in the sense 
of total prohibition It may be a restiiction upon the 
right to carry on business, but ‘condition’ has been de- 
fined to mean a qualification, restriction or limitation 
modifying or destroying the original act witli which it 
is connected; (see Boi(vier*s Law Dictionary, page 203) 
S. I4-A clearly contemplates the placing of restrictions 
or qualifications upon the carrying on of such business. 

“Carry on” is a phrase of the widest amplitude. In 
Eiichsen V Last (1), Jessel, M R, said: 

“There is no principle of law which decides what 
‘carrying on’ trade is a multitude of ciraimstances 
make up what is called ‘carrying on’ a trade; for it 
is a compound fact made up of a variety of things ” 

All facts of activities involved or engaged in, in order 
to subserve or achieve the purpose of the business, would 
be within the concept of ‘carrying on’ the business. En- 
tering into transactions for regulating the transactions 
of buying and selling in particular commodities by the 

fl) 8 qSD 414. 
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members of the association, uould be the association’s 

. Union or 

carrying on of its business The commodities in which India 
the activities of the association are engaged, would be iuiluon am> 
an integral part of the cairying on of its business. The 
commodities in which business is cairied on cannot be 
divorced fiom the carrying on of its business. The deci- lto 
sion of the House of Lords in South Behar Railway Co. s. Chandra, 
Ltd. V. Commisstonets of Inland Revenue (1) is appo- 
' site in this connection In that case the Railway Com- 
pany under a contract with the Secretary of State for 
India was to find the money and material toi the cons- 
truction of the railway The Secretary of State was 
to work and maintain the railway and to pay a share of 
the gross receipts of the railway to the company. He 
could determinne the contract on twelve months notice 
and become the owner of the railway. By a supplemen- 
tary contract it was agreed that in consideration for the 
company relinquishing the railway to the Secretary of 
State, it would receive a fixed annuity from the latter 
in lieu of the percentage of earnings payable under 
the principal contract. Since the supplementary con- 
tract, the only business of the company was to receive 
annuity and to declare dividends. It was held that 
though the company can no longer be called upon to 
fulfil Its first purpose namely to make advances for the 
construction of the line, because all the necessary funds 
have been already advanced, but it is still fulfilling its 
second purpose which was to receive an income for its 
shareholders, while the line was running and to distri- 
bute It among them, and while this was happening the 
company still carried on business 

If one were to ask what business the association is 
carrying on, the answer would naturally be, the business 
contemplated by its Memorandum and Articles of Asso- 


(1) 1926 AC. 476. 
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1873 ciatioii If they be lead, it is clear that the lespondent 
Union of WAS entitled to do busiliess in various commodities. Its 
doing business in them was carrying on its business. The 
commodities were the subject-matter or media for the 
pnonSro^ carrying on of business The specification of the coin- 
esojiangb modities in which tlie business of regulation and con- 
trol of forward contracts could be carried on would be 
s. Oiandra, ^ condition Under and in accordance with which such 
business could be carried on. 

In our opinion, s 14-A does not contra-indicate the 
conferment of such a power upon the Commission. 
^V'hen it authorises the Commission to lay down the 
conditions, it clearly contemplates a condition of the 
kind impugned in the present case 

It was urged that if the Legislature intended to con- 
fer on the Commission power to specify commodities, 
one would have expected a clause in s 14-A like the 
one mentioned in s 6 S 6 provides for recognition 
of associations Under it the Central Government is to 
giant recognition in such form and subject to such con- 
ditions as may be prescribed and is to specify in such 
recognition the goods or classes of goods. It is true that 
there is an express provision for specification of goods 
ill s. 6; but no principle of law says that a Legislature 
must confer power though of the same kind, but upon 
different institutions, in the same language or in the 
same form. S. 6 confers power on the Central Govern- 
ment while the Legislature in its wisdom left the discre- 
tion to confer similar powers to the Commission upon 
the Central Government, through its rule-making power. 
The different mode in which power is conferred can- 
not by itself negative the existence of power 

It was urged that the Forward Markets Commission 
was the creature of the Central Government and sub- 
ordinate to it. It should not be impliedly held to possess 
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co-ordinate powers with the Central Government. In 
this connection reference was made to the various regfu- 
latory powers conferred on the Central Government by 
ss. 16 to 19 of the Act. There is, in our opinion, neither 
duplication of power nor creation of a parallel body. 
The Commission is subordinate to the Central Govern- 
ment. Under ss. 16 to 18 the Central Government by 
notification regulates forward contracts in specified com- 
modities and in specified areas. Under those provisions 
the Central Government does not deal directly with in- 
dividual associations The powers of the Commission, 
on the other hand, relate to individual associations, and 
neither to commodities nor to areas, in general 

It was submitted that the power conferred on the 
Commission is unrestrained. The Commission may in 
exercise of its powers prohibit an association to conduct 
its business in a commodity which is not prohibited by 
the Central Government under its regulatory powers. 
If the Commission does so, its individual orders may be 
liable to be questioned. The Compaission is a high 
powered, body of experts. All its proceedings are judi- 
cial. It is deemed to be a civil court. It is obvious that 
it is plainly ordained to pass orders on objective con- 
siderations, in the light of various other provisions of 
the Act. The possibility of an individual order being 
illegal on any such ground will not be relevant and 
material while considering whether the power exists. 

Learned counsel for the company urged that d. (f^ 
of s. 4 should be read ejusdem generis with its other 
provisions, and so read it contemplates conferment of 
powers in relation to matters mentioned in els. (a) to (e). 
This submission stands repelled by the decision of th» 
Supreme Court in I. P. Gupta’s case (1) where the 
Supreme Court held that there is no common positive 

a) A.I.R. 1968 S.C. 374 
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thread running through els (a) to (e) such as would 
bring them under one genus. The rule of ejusdem 
»• senerts cannot apply. 

SUMjION and ° 11/ 

ACRlOUIr 

It was also submitted that the form appended to the 
rules framed under the Act cannot enlarge the scope 

of powers conferred by s. 14-A(1). There is no such 

general lule or principle of law If the provisions of 
the Act specifically authorised the rules to confer pow- 
ers, the same can be done, validly. The decision in 
Sarvenuam Rao v. Umamaheswara Rad (1) is not ap- 
plicable There it was held that the provisions of s, 3 
of Act 4 of 1938 are perfectly plain and it -is impossible 
to read them as if the criterion for the exclusion was the 
actual period for which the tax was payable a^d not the 
time within ivhich the assessment was made. In that 
context it was held that the meaning of the Act cannot 
be derived from the forms prescribed under the rule- 
making power. Obviously, the matter referred to in s. 
3 was not one for which the rules could prescribe any- 
tliing. 

The condition no. 2 mentioned in the certificate of 
registration of the respondent company was valid. The 
directive issued by the Commission on June 2, 1964, 
was within its powers. The respondent was not entitl- 
ed to any relief. 

In the result, the appeal succeeds and is allowed. The 
judgment of the learned single Judge is set aside and 
tne writ petition is dismissed with costs. 

Special Appeal allowed. 


<1) A>I.R. 19^ Mad. IBS. 



2 ALL.] 


ALLAHABAD 0ERIES 


APPELLATE OIYIL 

Before Mr. Justice A. K. Kirty 
BRIJ BHUSHAN MITTAL ... Appellant, September , 

V . 

MANNOO LAL MITTAL and others 

. . Respondents. 

Court Fees Act, S, 7(iv-A) — Instrument by a Benamidar in 
favour of the real owner — Not a release deed — Nor a instru- 
ment securing property 

When a benamidar executes a document declaring that he is 
a benamidar for a person, he merely acknowledges or admits 
openly and publicly a fact, viz that that person alone acquired 
title, ownership and interest in the property in question. He 
does not release or relinquish any title, interest or claim. Legab 
ly he had none. Such a document will not come within the misr 
chief of s 7(iv-A) of the Act or the expression “instrument se- 
curing property**. 

F A. F. O. no. 33 of 1971 against the judgment and 
decree passed by S. P. Srivastava, Civil Judge, Jhansi, 
dated 30th September. 1969 in suit no. 12 of 1967. 

S N. Verma, for the Appellant. 

K C. Agartoal, for the Opposite-parties. 

A K. Kirty, J. : — ^This is an appeal under s. 6-A of 
the Court Fees Act (hereinafter called the Act). 

The plaintiff his two brothers (defendants nos 1 and 
.3) and their father Piarey Lai constituted a Hindu Joint 
Family Piarey Lai died on 9-3-1966; whence, the share 
of each his sons in th'e coparcenery property became 1/ 

3rd by survivorship. Piarey Lai in his capacity as the 
Karta of the family had purchased two bungalows with 
joibt feroily funds The bungalows belonged to the 
joint family Shortly before filing the suit the plaintiff 
came to know that taking undue advantage of Piarey 
Lai’s old age and mental and physical infirmity, defen- 
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ygm dant no. 1 in collusion with defendant no. 3 had man- 
aged to get a deed dated 24-10*1945 executed by Piarey 
Lai transferring the bungalows in question to his wife, 
»• defendant no. 2. The said deed is void and no title 
passed to defendant no. 2 thereunder; nor is the plaintiff 
A. xT^ty, in any way bound by the same. Upon these allegations, 
j- the plaintiff-appellant filed the suit for partition and 
separate possession of his 1 /3rd share in the bungalows. 

Defendants nos. 1 and 2 denied the plaintiff’s claim 
• and asserted that the bungalows were in reality purchas- 
ed by defendant no. 2 herself with her own funds, but 
benamt in Piarey Lai’s name and never belonged to or 
were possessed by the coparcenery. In order to avoid 
any dispute in future Piarey Lai subsequently executed 
the deed, dated 24th October, 1945, honestly and truth- 
fully acknowledging and admitting the real facts. It 
was also pleaded that defendant no. 1 was living separate- 
ly from his father and brothers since, 1927. It was fur- 
ther pleaded that the suit was undervalued and that the 
plaintiff had not included in the plaint some other 
property, which was the only property of the family. 


The plaintiff amended the plaint by including an- 
other property and valuing the bungalows at the mar- 
ket value as determined by the court on the basis of the 
report of the commissioner appointed by it. The plain- 
tiff thereafter paid additional court-fees, and there is 
no dispute that the total court-fee of Rs.1,307.50 paid by 
the plaintiff is adequate for the relief of partition of 
the bungalows and the . other subsequently included 
property. 

Objections, however, were raised by the Chief Inspec- 
tor of Stamps as also by the Munsarim of the Court, 
to the effect that the suit involves adjudging void or 
voidable the deed, dated 24th October, 1945, which is 
an instrument securing property and that, therefore, the 
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plaintiff is liable to pay ad valorem court-fee under 
s. 7(iv-A) of the Act separately on Rs.27,976.76, being 
1 /5th of the market value of the two bungalows These 
reports were contested by the plaintiff; but the court 
below has upheld the same and has ordered him to pay 
further court-fee of Rs 2,607 50. The deed, dated 24th 
October, 1945 has been treated as a deed of release by 
the court below. The plaintiff by this appeal challeng- 
es the correctness of the order of the trial court and his 
liability to pay additional court-fee under s. 7(iv-A) of 
ihe Act 

S 7(iv-A) of the Act (omitting the portions not rele- 
vant for purposes of this case) provides as follows: 

S. 7. “Computation of fees payable in certain 
suits, — 

The amount of fee payable under this Act in the 
suits next hereinafter mentioned shall be computed 
as follows — 


(iv-A) For cancellation or adjudging void 
instruments and decrees. 

In suits for or involving cancellation of or 
adjudging void or voidable ... an instru- 
ment securing money or other property having 
such value (market value) ... 

The points for determination may be formulated thus : 

(1) Whether the suit involves adjudging void 
the deed, dated 24-10-1945; 

(2) whether the deed is an instrument securing 
the property (vtz the two bungalows), 

(3) whether, in case the above questions arc ans- 
wered in the affirmative, court-fees will be payable 
separately under s 7(iv-A) and s. 7(vi-A) both or 
only on the consolidated amount of all the reliefs. 
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^ I shall deal with these points in seriatim. 

Brij 

In the plaint the only relief claimed is for partition 
V. of the bungalows upon the averment that they are and 
all material times were coparcenery property. The 
A. K. Kirty, clearly is not a suit for adjudging void or voidable 
J- the deed, which, it is not disputed, is an instrument So 
the question is : Does the suit involve any such adjudg- 
ment? It has been argued by Sri Verma learned coun- 
sel for the appellant that the Act being a taxing statute, 
s 7(iv-A) thereof, which casts a very heavy and onerous 
burden on a litigant, must be strictly construed; and 
the word "involving” occurring therein must not be 
given any liberal connotation According to him, s 
7(iv-A) cannot be attracted unless the particular suit 
necessarily and directly involves, i e., calls for, an ad- 
judication as to whether an instrument of the specified 
category is void or voidable The test should be whe- 
ther such an adjudication would be a condition precedent 
or an essential pre-requisite to the grant of the relief 
sought by the plaintiff If, however, any such question 
arises incidently or collaterally or by way of a 'side- 
issue’, s. 7(iv-A) will not be attracted On the other 
hand, the learned Standing Counsel has contended that 
the section should be literally construed and since the 
word ‘involve’ itself is a word of wide import, it must 
be held to have been advisedly used by the Legislature 
connoting its ordinary and natural meaning. 

I am inclined to agree with the above contention of 
the learned Standing Counsel that the word "involving” 
occurring in s. 7(!v-A) of the Act has to be read and 
construed in the light of the ordinary dictionary mean- 
ing of the verb 'involve*. There is nothing in the con- 
text to show nor any special reason has been shown why 
the normal rule of construction should be departed 
from. Indeed, the legislative history and background 
would also show that die Legislature deliberately used 
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tiie expression because the word ‘involve’ itself is not a — ! — 
word which signifies, nor is normally used as signifying bhubmn' 
something specific, categorical or ascertained but is a Mittal 
word which inherently carries with it a signification of 

wide and undefined amplitude I, however, do not con- 

sider it necessary to deal with this matter more fully or j, 
further because, in my opinion, the appellant is entitled 
to succeed on the second point. 


The court below has treated the deed, dated 24th 
October, 1945 to be a ‘deed of release’ and on that basis 
has held the plaintiff to be liable to pay court fee under 
s. 7(iv-A) separately In my view, the document is not 
a deed of release nor it secures the property, i e. the two 
bungalows. According to the plaintiff, the bungalows 
were purchased by his father Piarey Lai with joint 
family funds in his capacity as the Karta of the family 
and they were and throughout remained coparcenery 
bungalows. According to the plaintiff, the bungalows 
assert that Piarey Lai was merely a benamidar for defen- 
dant no. 2, who was the real purchaser and had paid the 
entire consideration from her own funds. It is true that 
the plaintiff’s suit for partition of the bungalows can- 
not succeed if it is established that Piarey L'al was mere- 
ly a nominal purchaser, the real purchaser being defen- 
dant no. 2; but if it is not established that Piarey Lai 
was a benamidar for defendant no. 2, the document, 
dated 24th October, 1945 will be of no consequence at 
all. Equally, it will be of no consequence if, on the other 
hand, it is proved that defendant no. 2 was the real pur- 
chaser and Piarey Lai was merely her benamidar. The 
document in question is not a deed of conveyance nor 
transfers title or any interest in the property to defen- 
dant no. 2. Ey it Piarey Lai did not release or relin- 
quish any right or claim to the property or some interest 
therein. Sudi a document, in pith and substance, evid- 
ences an admission and acknowledgment and, theref<H'e{ 
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may be a valuable piece of evidence, but it does not 
Bwj legally secure any property. 

a Full Bench of this Court in Smt. Bibbi v Shugan 
mannoo Lai. Chmd (1), has held that a sale-deed is “an instrument 
securing property” within the meaning of s. 7(iv-A) and 
A. K Kirty. has obsei-ved that the only sense in which an instrument 
^ may be regarded as securing immovable property is that 
it makes the title thereto or its possession and enjoyment 
safe or certain. It has further observed that a sale-deed 
‘assures’ in the most effective manner the divesting of 
the title of the transferor in a property and the vesting 
of that title in the transferee, and where the sale of a 
property can take place only by means of a deed it is the 
sale-deed alone that ‘assures’ the extinction of the trans- 
feror’s interest and the acquisition of that interest by 
the transferee. Gangeshwar Pd , J , who delivered 
the judgment of the Bench, referred to and drew sup- 
port from — 

(1) Smt. Kaniala Devt v. Sunni Central Board of 
Waqfs (A. I. R. 1949 All 63). 

(2) J. Baltreddi v. Khatipulal Sab (A. I. R. 1936 
Mad. 863). 

(3) K. Kutumba Sastri v. L. Bala Tripura Sun- 
daramma (A. I. R. 1939 Mad. 642 F. B.). 

(4) Ram Kumar v. Damodar Das (A. 1. R. 1949 
AU. 635). 

(5) Udai Pratap Gtr v. Shanta Devi (A. I. R. 1966 
All. 492). 


in arriving at the conclusion that a sale-deed is such an 
instrument. The learned Judges overruled Chief Inspec- 
tor of Stamps V. Jashpal Singh (2) in which a contrary 
view was taken by a Division Bench. The instruments 
considered in these cases were either sale-deeds or Waqf- 
namas or wills by means of which ownership or proprie- 

(L) A.LR. 1968 AU. 916 (F.B.). (2) A.I.R. 1966 AU. 168. 
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tary title was conveyed or conferred. In the instant case, 
as already indicated, the deed is not a deed of release nor bmj 
it is a deed of relinquishment; for release and relinquish- MmAii 
ment both postulate some right, interest or claim of the lai 

executant in or to the particular property which he 
foregoes or gives tip for the benefit of the person or per- a. e, 
sons in whose favour he executes the deed. A benatni- 
dar has no right, title or interest in the property of which 
he is merely nominal owner, the real owner being some- 
one else. This is the legal position as between the be- 
namidar and the real owner Therefore, when a bena- 
midar executes a document declaring that he is a benami- 
dar for a person, he merely acknowledges or admits 
openly and publicly a fact, viz. that that persons alone 
acquire title, ownership or interest in the property in 
question. He does not release or relinquish any title, 
interest of claim. Legally he had none. Such a docu- 
ment, in my opinion, will not come within the mischief 
of s. 7(iv-A) of the Act or the expression “instrument 
securing property.” I have come across only one report- 
ed decision in which a deed of release has been held to 


be “an instrument securing money”. In Doraiswaini 
Reddiar v. Thangavelu Mudahar (1), however, by the 
document in question the rights of the plaintiffs in a 
partnership and its property had been transferred to the 
defendants for consideration. The learned Judge, who 
decided the case, was of opinion, and; if I may respect- 
fully say so, very rightly, that the document did not 
materially differ from a sale-deed. The document, in 
the instant case, is not for consideration nor transfers 
any property nor secures any property. The plaintiff, 
therefore, could not be held liable to pay any court-fee 
under s. 7(iv-A). 


In view of the above finding the third point has be- 
come merely academic. It need not, therefore, be de- 

(1) A.I.R. 1929 Mad. 668. 

76 AD 
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1973 cided. I may, however, all the same mention that under 
more or less similar circumstances this Court in a num- 

would be payable 

V. on the consolidated amount o£ the two reliefs and not 
separately for each relief [See Chief Inspector of Stamps 
A- K. KJi^, Suraj Karan (1); Mt. Jileha v. Mt. Parmesra (i2); and 
!• Suraf Prasad v. Jagarnath Prasad (3)]. 

In the result the appeal succeeds and is allowed. The 
order of the court below requiring the plaintiff to pay 
additional court-fee of Rs.2, 507.50 is set aside. The 
parties shall bear their own costs. 

Appeal allowed. 
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Before Mr. Justice S. Chandra and Mr. Justice 
N. D. Ojha 

BHARJT AND OTHERS ... PETITIONERS, 

-V. 

BOARD OF REVENUE and others 

. . . Opposite-parties . 

Abolition and Land Refoims Act, 1950 , s. 
Zm— Transfer of occupancy tenancy— Possession of the trans- 
feree— Nature of— Adverse to transferor— Not permissible. 

K the document of sale is invalid the transferee gets no title 
under It. His possession will not be referable to any legal 
title. It would be adverse to the transferor. 

that the possession of transferee from the date of the 
transfer of occupancy tenancy was adverse to the transferor and 
was not permissive on behalf of the latter. 

Writ Petition no. 3017 of 1969. 


Bhuneshwar Pd. 

(1) AIR. 1949 AH. 170. 

(3) A.I.R. 1966 AH. 819. 


for the Petitioner. 

(2) A,.I.R. 1949 All. 641. 
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K. P. Singh, R. N. Singh and S. C., for the Opposite- 
parties 

S. Chandra, J. : — A learned single Judge has referred 
the following two questions of law to a larger Bench : 

“(1) Whether on the facts and in the circums- 
tances of this case, the possession of Jagan from the 
date of the transfer of occupancy tenancy in his 
favour would be permissive on behalf of the trans- 
feror or adverse to his interests? 

(2) In case the possession of the original trans- 
feree was permissive in its nature will the posses- 
sion of his heirs subsequent to his death continue 
to be permissive or will it become adverse to the 
rights of the original transferor?” 

The writ petition in which the reference has been 
made arose out of a suit for ejectment and possession 
under s. 209 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act filed by the respondents. 
The plaintiff respondents claimed to be occupancy 
tenants of the plots in dispute. On 18th October, 1948 
they executed a deed of sale of their rights in the plots 
in dispute in favour of one Jagan, the father of the 
petitioners. The plaintiff-respondents’ case was that the 
sale of occupancy being prohibited by law the sale was 
illegal; but nonetheless the possession of the transferees 
was permissive and as a licensee. The licence having 
been revoked, the transferees were no longer entitled to 
remain in possession. The present suit was instituted 
against the sons of Jagan after his death, in 1956. 

The trial court dismissed the suit. On appeal it was, 
however, decreed. The appellate decree was affirmed 
by the Board of Revenue. The Board of Revenue has 
relied upon a single Judge decision of this Court in 
Chidda v. Joint Director of Consolidation (1) and has 
held that the sale was illegal because the transfer of 

(1) 1968 RD. 20S. 
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occupancy tenancy was prohibited, yet the possession of 
the transferees amounted to a permissive possession and 
on behalf of the transferor or tenants. Their possession 
being as licensees, the said licence stood revoked by the 
institution of the suit and consequently the transferees 
were trespassers after the revocation of the licence. 

At the hearing of the writ petition before the learned 
single Judge reliance was placed on behalf of the peti- 
tioners on a certain decision of the Supreme Court which 
in 'the opinion of the learned single Judge cast doubt on 
the validity. of the view taken in Chidda’s case (1). He 
consequently referred the two questions mentioned 
above to a larger Bench. This is how the petition has 
come up before this Bench. 

In Chtdda's case (1) a tenant co-opted Chidda as a co- 
tenant. Shortly thereafter he executed a sale-deed in 
favour of Chidda transferring his remaining interest in 
the tenancy plots. On these acts the learned Judge 
held: 

“It will be seen that the petitioners entered into 
possession, if at all, with the permission of the land- 
lord Chandrika Prasad and KunWar Sen, the tenant- 
in-chief in the year 1948 under a written agreement. 
The petitioners’ possession over the other half of 
the tenancy was by reason of the fact that he pur- 
ported to have purchased the same from Kunwar 
Sen under a sale-deed. Mr. Kazmi has not been 
able to cite any authority before me to show as toi 
how in these circumstances the possession of his 
client could be said to be adverse.” 

The learned Judge proceeded to hold : 

“Ordinarily when a person enters into possession 
under an instrument of transfer which is subse- 
quently found to be invalid, then the tide remains 
0 ) 1968 RD. 306. 
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with the transferor, even though the possession 
might be of the transferee, but such a possession 
would in law be a permissive possession being on 
behalf of the transferor. It cannot be said to be 
adverse to the transferor.” 

In our opinion this decision does not lay down the law 
correctly. A similar question arose before the Supreme 
Court in Collector of Bombay v. Municipal Corporation 
of the City of Bombay (1) The Court observed: 

“. . . . the position of the respondent Corpora- 
tion and its predecessor in title was that of a person 
having no legal title but nevertheless holding posses- 
sion of the land under colour of an invalid grant 
of the land in perpetuity and free from rent for 
the purpose of a market. Such possession not being 
referable to any legal title it was prima facie ad- 
verse to the legal tide of the Government as owner 
of the land from the very moment the predecessor 
in title of the respondent Corporation took posses- 
sion of the land under the invalid grant. This 
possession has continued openly, as of right and un- 
interruptedly for over 70 years and the respondent 
corporation has acquired tlxe limited title to what it 
and its predecessor in tide had been prescribing for 
during all this period, that is to say, the right to 
hold the land in perpetuity free from rent but only 
for the purposes of market in terms of the Govern- 
ment Resolution of 1885 ” 

This view of the Supreme Court was afiErmed by it in 
State of West Bengal v. The Dalhousie Institute Society 
(2) where it was held that the above extract established 
that a person in possession under an invalid grant ac- 
quired tide by adverse possession. 

(1) A.I R 1961 S C 469. (2) AIR. 1970 S.C. 1778. 
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I97fl The reason is not far to seek. If a person executes a 
bhawt deed of sale of his rights and interest he purports to 
Boj^op transfer all that he possesses in the property which is the 
subject-matter of the sale. The transferee claimed prim 
s. Chandra, facie to remain in possession in accordance with the 
terms of the deed of sale, namely, as the full owner of 
the rights which were the subject-matter of transfer. In 
case the sale is found to be invalid for any reason the 
passing of the title may be frustrated; but nonetheless 
the transferee claimed to remain in possession in accord- 
ance with the terms of the invalid sale-deed, namely as 
the full owner of the rights in the plots, which were the 
subject-matter of sale. It is from this point of view that 
it has been said that the possession of such a transferee 
is adverse to the transferor from the very first day when 
the transferee enters possession of the land. 

The possession of a transferee in the case of sale is 
not on behalf of the transferor, because the transferor 
has purported to part with his entire interest in the pro- 
perty. The transaction did not create or retain any pri- 
vity between the parties. In such a situation, the trans- 
feree's possession could not in law, be on behalf of the 
transferor The transferee remains in possession in his 
own claim based on the terms of the sale. If the docu- 
ment of sale is invalid the transferee gets no tide under 
it. His possession will not be referable to any legal 
tide; it would be adverse to the transferor. 

In the present case the sale-deed was in respect of ten- ' 
ancy right. After the lapse of the two years prescribed 
period of limitation, the transferee acquired under s. 
180(2) of the y. P. Tenancy Act, hereditary tenancy ■ 
rights. In our opinion Chidda's case (1) in so far as it 
decided that Chidda’s possession was permissive in rela- 1 
tion to the portion which was the subject-matter of the 
sale does not lay down the law correctiy. 

a) 1968 RD. m. 
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We would answer the first question by saying that the 
possession of Jagan from the date of the transfer of occu- 
pancy tenancy was adverse to the transferor and was not 
permissive on behalf of the transferor. 

In view of our answer to the first question, question 
no. 2 does not arise and need not be answered. The 
papers may now be laid before the learned single Judge 
for the decision of the case on merits. 

Questions answered. 


APPELLATE CIVIL 


Before Mr. Justice 'A. K. Kirty and Mr. Justice 
C. D. Parekh 


SHYAM BEHARI LAL and others 


V. 

GENERAL MANAGER and others 


Appellants, 


... Respondents. 

Indian Railway Establishment Manual, para. 216(7) and, 217 
(a) and (b) — Railway Selection Boardr—Candidate selected by 
such panes and approved by competent authority — Subse- 
quent cancellation — Invalid. 

Under para 216, no provisional list can be prepared. Once 
a selection is duly made by the Selection Board and the panel 
IS approved by the competent authority, rights to the persons 
selected and put on panel accrue under ds. (a) and (b) of para 

Para 216(7) does not confer an absolute and uncontrolled 
power on the higher authority to cancel the selection and the 
panel of selected candidates. 
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It cannot be said that para. 217 was framed for purposes of 
etobellishment and not for the purpose of affording some rights 
on candidates who are declared to be successful at the selection 
examination and whose names are included in the panel as 
such. 

Notificauon cancelling the panel of selected candidates held 
invalid. 

Indian Railway Establishment Manual, para 216(7) — ‘‘Other 
defects’* — Higher authority when cannot cancel or amend a 
panel. 

The expression “other defects" even if given wide connota- 
tion would not confer on the higher authority power to cancel 
or amend a panel merely because he wa^ personally of the view 
that the papers set by the Selection Board or the standard of 
giving marks to the examinees on examination of the answer 
books or at viva voce tests were very lenient. 

Special Appeal no. 336 of 1971 from the judgment, 
dated 13th of May, 1971, passed by G. C. Mathur, J. 
in Civil Miscellaneous Writ no. 1988 of 1971. 

B. P. Srivastava, Tnloki Nath and Shanti Bhushan, 
for the Appellants. 

Lalji Sinha, for the Respondents. 

Kirty, J. : — ^The appellants are Railway servants. 
Admittedly, a Selection Board was set up for selecting 
candidates for promotion to posts of Signal Inspectors 
in the Scale Rs.450 — ^575. It is not disputed that the 
appellants were eligible persons for being considered 
for selection for the posts in question. The appellants 
along with a number of certain other Railway servants 
appeared at the examinations held by the Selection 
Board and also at personal interviews held by that 
Board. The selections for the posts took place between 
December 18, 1969 and December 7, 1970. As a 
result of the selection proceedings, a panel of selected 
candidates, dated 24th December, 1970/ 18th January, 
1971 was published in the Railway Gazette containing 
the names of the selected candidates. There is no dis- 
pute that the names of the appellants found place in 
that panel. Subsequently, the appellants were posted 
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in officiating capacity to posts for which sdection'was 
made by the Selection Beard. The selection made by 
the Selection Board, under the relevant Railway rules, 
was subject to approval by the Chief Signal and Tele- 
communication Engineer. There is no dispute either 
that the said authority aproved the panel prepared 
by the Selection Board and that it was thereafter that 
the panel was published in the Gazette. It appears 
that some complaints were made alleging that some 
irregularities had been committed by the Selection 
Board in preparing the panel of selected candidates 
These complaints appear to have been made to the 
Railway Minister who in his turn referred the matter 
to the General Manager of the Railway concerned, 
namely. North Eastern Railway The General Man- 
ager called for, a report from the Chief Signal Tekr 
Communication Engineer and cancelled the selection 
and the panel of the selected candidates In pursu- 
ance of his order a notification to that effect was issued 
on March 23, 1971. This notification was challenged 
by the appellants by filing a petition in this Court 
under Art. 226 of the Constitution. This petition R'as 
opposed by the respondents The petition was dismiss- 
ed by a learned single Judge of this Court. Against ' 
his judgment and order, the instant special appeal has ■ 
been filed. 

The impugned notification, dated March 23, 1971 
purports to have been issued or caused to be issued by 
the General Manager in exercise of power conferred on 
him by the newly-added cl. (J) to para. 216 of the Indian 
Railway Establishment Manual. The first question for 
determination is what is the power of General Manager 
under the tiforesaid provision Para. 21-6(7) reads as - 
follows : 

“After the competent authority has accepted the 
recommendations of Selection Board, the names 

77 AD 


197Q^ 

Shyah 

BBHAluLAr, 

GsWiRAI/ 

, MANAGlOr 

A K Kirtv, 

I 



THE INDIAN LAW REPORTS [1972 

o£ the candidates selected will be notified to the 
candidates. A panel once approved should nor- 
mally not be cancelled or amended. If after the 
formation and announcement of the panel with the 
approval of the competent authority, it is found 
subsequently that there were procedural irregulari- 
ties or other defects and it is considered necessary to 
cancel or amend such a panel, this should be done 
after obtaining the approval of authority next 
higher that the one that approved the panel.” 

In the instant case, the parties are agreed that the next 
higher authority than the one which approved the panel 
is. General Manager of the particular Railway. The 
aforesaid provision empowers the next higher authority 
to cancel or amend a panel approved by the competent 
authority if it is discovered that there were procedural 
irregularities or other defects in the matter of selection 
of candidates by the Selection Board. Further, the 
panel can be cancelled or amended only if considered 
necessary. It has been contended before us by the 
learned counsel for the appellants, as was done before 
the learned single Judge, that the General Manager has 
no power to cancel or amend the panel prepared by the 
Selection Board and approved by the competent autho- 
rity because there was neither any procedural irregula- 
rity nor was there any such defect in ‘the matter of 
selection as would entitle the General Manager to can- 
cel or amend it It has not been denied by the learned 
counsel for the respondents that there was no proce- 
dural irregularity. It has, however, been contended 
that there were defects which would come within the 
ambit of the expression “other defects” under para. 
216(7), On the other hand, the learned counsel for the 
appeHants contended that "other defects” in the con- 
text .would mean defects similar or analogous to pro- 
cedural irregularities, that is to say, the arg[ument was 
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that in construing the expression “other defects”, the . 
rule of ejusdem generis should be applied. We do not ’ Shvam 
propose to express our final or concluaea opinion on 

1 ^ (SflNERAL 

this controversy. ; i;ianager 


In our view, the expression “other defects” even if a k. xi^, 
given wide connotation would not confer on the higher ' 
authority power to cancel or amend a panel merely 
because he was personally of the view that the papers 
set by the Selection Board or the standard of giving 
marks to the examinees on examination of the answer 
books or at viva voce tests were very lenient. One of 
the explanations given on behalf of the General Mana- 
ger in the counter-affidavit is that the papers which were 
set were too lenient. Another reason given is that one 
Shri M. L. Kanaujia who appeared in the selection 
examination and tests actually received more marks but 
less marks were shown against his name. Assuming 
that this allegation is correct, it might reasonably fur- 
nish a ground for suitably zimending the panel but such 
a mistake obviously could not be made a ground for 
cancellation of the entire panel. Another ground men- 
tioned is that one Shri N N Sharma whose name was 
included in the panel was not found suitable by an- 
other Selection Board in another selection for 
a different post. To our mind, this was wholly 
irrelevant to the question whether the panel pre- 
pared in the instant case should be cancelled 
or amended. It has not been alleged that Shri N. N. 

Sharma had not duly qualified at the written exami- 
nation and the viva voce test held by the Selection 
Board. Besides, if individually some thing was wrong 
in regard to selection of Shri N. N. Sharma, that might 
again possibly furnish a reasonable ground to suitably 
amend the panel but not for the cancellation of the 
panel as a whole. Even if the matter were to be exa- 
mined in the light of explanation given on behalf of 
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' iwa the General Manager, the impugned notification can- 
shyam” DOt be upheld because the General Manager to our 
‘*bh^lai- acted upon considerations which were not rele- 

gbmsrai. vant and which, in any case, had nothing to do with 
the present appellants or their selection. The learned 
A K Ririy. cQuusel for the contesting respondents urged that the 
expression “other defects” was wide and comprehen- 
sive enough to empower the higher authority without 
any restriction to cancel the panel if the higher autho- 
rity was satisfied that the panel, for some reasons which 
appealed to him, deserved to be cancelled or amend- 
ed We are not prepared to accept a proposition so 
widely stated because if such a proposition were to be 
accepted, the consequence might be to vest the higher 
authority, under para 216 ( 7 ) with an absolute, uncon- 
trolled and unrestricted power to cancel or amend any 
panel even though prepared by the Board of Selection 
in due course and approved by the competent autho- 
rity. The question, however, need not be discussed 
further. 

The learned single Judge appears to have been greatly 
influenced by the fact that the panel which was pre- 
pared and approved was described as a panel, contain- 
ing the names of candidates ‘selected provisionally’. The 
relevant rules do not provide for preparing any such 
provisional panel as a whole or for all purposes. From 
the relevant rules it appears that for certain selection 
posts, the Railway servants who are otherwise eligible 
have a right to appear at examinations held by Selec- 
tion Boards for selecting candidates for promotion to 
higher posts on selection. In the instant case, it is not 
denied that at the time of the examination or before 
holding the examination, it was not intimated to the 
candidates that the examination would be held merely 
on a provisional basis or that the panel would also be 
drawn' up'^on'a provisional basis. If this be the posi- 
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tion, it appears to us that neither the Selection Board 
nor the competent authority would have any right to 
subsequently prepare a panel mentioning that the panel 
consists of the names of persons selected only provision- 
ally. It is another matter that when a panel is pre- 
pared, it may contain the names of some individuals 
included therein provisionally because of some special 
reasons. An example of such special reasons is indeed 
furnished by the materials on the record before us. It 
appears that one of the persons whose name was in- 
cluded in the panel had duly qualified but against him 
“ome disciplinary proceedings were going on and it was 
not possible to anticipate or prejudge what the ulti- 
mate result of those proceedings might be. In the cir- 
cumstances, the name of that person was rightly in- 
cluded in the panel on provisional basis. 

There is another reason why, to our mind, the rele- 
vant rules cannot be held to permit normally and in 
ordinary course preparation of mere provisional lists, 
i.e. panels which may at any time be cancelled or amend- 
ed without showing any specific reason therefor. The 
Railway Establishment Manual itself contains para 217. 
Cls. (a) and (b) thereof provide as follows: 

“ {a) Panels drawn by a Selection Board and 
approved by the competent authority shall be 
current for two years from the date of approval by 
the competent authority or till these are exhaust- 
ed whichever is earlier. 

{b) An employee who once officiates against a 
non-fortuitous vacancy in his turn on the panel 
shall not be required to appear again for fresh 
selection.” 

Para. 217 above itself, to our mind, furnishes a good 
ground for holding that under para 216, no provisional 
list can be prepared once a selection is duly made by 
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iwa the Sdection Board, because when a selection is made 
shuu and the panel prepared is approved by the competent 
^ authority, rights to the persons selected and put on the 
panel accrue under ds. (a) and (b) of para 217. Those 
-rights may be of a limited character, even so, it is not 

A.K.^^rty, gjy 

at all to persons who have been selected and whose 
names have been placed in the approved panel. If 
para 217 did not or was not intended to afford any 
protection to or confer any right on the persons con- 
cerned and if by para 216(7) it was intended to confer 
an absolute and uncontrolled power on the higher 
authority than merely at the option of the higher 
authority, some persons could be required to appear at 
several successive selections by Selection Board by just 
cancelling or amending the panels prepared earlier. 
Obviously, it could never have been the intention of 
the authority which framed para 216(7) to confer such 
unfettered power on the higher authority nor could it 
be said that para 217 was framed merely for purposes 
of embellishment and not for the purpose of affording 
safe-guard to or conferring some right on candidates 
who are declared to be successful at the selection exa- 
mination and whose names are included in the panel 
as such. We are, therefore, of the opinion that the 
validity of the impugned notification, dated March 23, 
1971 cannot be upheld. 


in ins attempt to show that the impugned notification 
was valid, learned counsel for the contesting respon- 
dents urged that in the absence of any specific bar to 
that effect, it would be open to the Selection Board as 
also to the competent authority to hold selection exa- 
minations provisionally, to prepare selection lists pro- 
visionally and to give approvals provisionally. We do 
not find any reasonable basis upon which such an 

selec- 
tion posts and the procedure for recruitment to those 
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posts is by selection from a lower cadre by Selection 
Boards constituted in that behalf then obviously that 
is a matter which directly concerns the rights of those 
employees in the lower cadre who mav be eligible for 
promotion op selection, and, therefore, it cannot be 
held that the Selection Board will have a right to make 
selections at its option either on a mere provisional 
basis or on a permanent or final basis. It is only when 
for any extraordinary or special reason, a certain num- 
ber of vacancies have to be filled on ad hoc basis or as 
a purely temporary measure that provisional selections 
can be made. Otherwise in the normal course, selec- 
tions have got to be made with a view to promote eli- 
gible persons from the lower cadre who qualify for 
appointment to posts in the next higher cadre. We 
are unable to accept the contention that since there is 
no Specific bar in the Railway Establishment Manual, 
the Selection Boards must be deemed to have power to 
make provisional selections as and when they like. The 
learned counsel in support of his argument sought' to 
derive support from certain observations made by the 
Supreme Court in Shitla Sahai Srivastava v. General 
Manager, N. E. R., Gorakhpur (1) In that case, how- 
ever, the entire panel was not a provisional one but in 
that panel the names of five persons were included on 
provisional basis We have already stated above that, 
in our opinion, the names of individual persons for any 
special or extraordinary reason may be included pro- 
visionally Such reason is necessarily something per- 
sonal to the particular person or persons For such a 
reason or reasons, the other candidates against whom 
or in respect of whom no such reason exists cannot be 
treated equally and cannot be included in the panel 
merely on a provisional basis. There is nothing in the 
judgment of the Supreme Court in the aforesaid case 
on the basis of which the impugned notification can b.e 
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Leiimed counsel for the respondents' further urged 
that, as would appear from Ann A-2 to the writ petition, 
the appellants were appointed in officiating capacity 
only. His argument was that if a person is appointed 
in an officiating canacity to a higher post then that per- 
son does not acquire any right to such post nor does he 
acquire any lien thereon He further submitted that 
in such a case there is no question of any reduction in 
rank and if the person has been reverted to his subs- 
tantive post, he IS not entitled to complain that he has 
been illegally reverted The question, however, is not 
one of reduction in rank nor one of reversion. The 
question is whether in a selection duly made by the 
Selection Board, the successful candidates as a whole 
could be placed in the panel merely on provisional 
basis, or, necessarily, in the absence of any special rea- 
son, the candidates had to be placed in the panel with 
a view to appoinment to the highei posts as and wnen 
vacancies occurred in an officiating capacity or perma- 
nent capacity, as the case may be The second question 
as already indicated above is -whether the successful 
candidates whose names found place in the panel have 
any right under para. 217 of the Manual and whether 
by the impugned notification such rights hai'e been 
infringed. In this view of the matter, we do not con- 
sider it necessary to discuss the ruling ‘R S Stal v. State 
of U. P. (1) on which reliance ivas placed by the learned 
counsel for the respondents. 

For the reasons stated above, we allow the special 
appeal and set aside the judgment and order of the 
learned single Judge The impugned notification, dated 
March 23, 1971 is quashed. The appellants will be 
entitled to their costs of this appeal. 

Special appeal allowed. 

(1) A.I R 1971 All. 376 (F B.) 
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Before Mr. Justice S. Chandra, Mr. Justice J. S. 
Trivedi and Mr. Justice N. D. Ojha 


RAMESH CHAND and others 


Appellants^ 


V. 


BOARD OF REVENUE and others Respondents. 

U. P. Tenancy (Amendment) Act, 1947, s. 2.1— Proceeding 
of reinstatement under s 27 can continue even after enforce- 
ment of U P. Z A and L R Act. 

Proceedings under s 27 of the Amendment Act are proceed- 
mgs under the U. P Tenancy Act, 1939. They are proceed- 
ings in respect of a right or obligation or liability acquired 
or incurred under the Tenancy Act. because these proceed- 
ings have the effect of nullifying the previous operations of 
decrees for ejectment passed under ss 165, 171 and 180 of the 
pnnapal Act The proceedings under s. 27 were within the 
purview of the U. P. Land Tenures (Legal Proceedings) Re- 
move of Difficulties Order, 1962, and hence could validly 
continue and be decided in accordance with the provisions of 
the Tenancy Act read with the Amending Act, 1947, not with- 
standing their repeal. 

s 27(3) and (5) and U p Z A. and L. R. Act, 1950, 

ss. 21 and 201— Ejectment of hereditaiy tenant— Another per- 
son inducted on reinstatement becomes a hereditary tenant. 

The effect of reinstatement of the applicant is nullification 
of tte operation of the decree for ejectment. His rights and 
habilities existing on the date of ejectment revive. They are 
not conferred afresh. On reinstatement the oiiginal hereditary 
tenant becomes the hereditary tenant of the holding with the 
same rights and liabilities. A subsequently inducted tenant 
does not become a Sirdar under s 19 of the Z. A. Act on the 
^ hereditary tenant of the holding on Tune’ 
30, 1952. He becomes an Asami under s. 21 of the Act liable 
to ejectment under s. 202 of the U. P. Z. A. and L. R. Act. 

Ji'I' ^ 19’ 20(a)(n) and 342— 

Whether sub-tenant under s. 27(3) of Amending Act, 1947 be- 
comes a Sixd^ under U. P. Z A and L. R Act or an Asami 
ufidcT s. 21 liable to ejectment. 

Under s. 20(a) (ii) a sub-tenant becomes an Adhivasi , but 
mere is an express exclusion of a sub-tenant referred to in the 
proviso to s, 27(3) of the Amending Act of 1&47. A person 

78 AD ^ 



THE INDIAN LAW REPORTS 


602 


ti972 


i 073 declared to be sub-tenant under the proviso does not acquire 

• Adhivasi rights. The subsequendy inducted person becomes an 

Rambbh Asami under s. 2l and hence under liability to ejectment under 
s. 202 of Z A. and L. R. Act. 

Boam> declaration of rights having retrospective effect the per 

son so declared to be entided to reinstatement as a hereditan 
tenant will be deemed to be the hereditary tenant on the dat; 
preceding the date of vesting, the subsequently inducted tenant 
being deemed only a sub-tenant, s. 342 acts as a proviso or an 
exception to s. 190. 

Special Appeal No. 373 of 1965 against the judgment 
and order of R. S. Pathak, J. in Civil Miscellaneous 
Writ No. 1471 of 1961 decided on 29th July, 1.965. 

K. C. Saxena and B. D. Tripathi, for the Appellants. 

B. D. Madhyan, J. S. Gupta and V. K. S. Chaudhary, 
for the Respondents 

S. Chandra^ J. : — A Bench has referred these two con- 
nected special appeals to a full Bench because it felt 
that the decision of another Division Bench in Gopal 
Naratn v. Kanchan Lai (1) required reconsideration. 

Bhagnaal, the respondent, was the original hereditary 
tenant of the holding in suit The Zamindars obtained 
a decree for the ejectment of Bhagmal under s 171, 
U. P. Tenancy Act, 1939, on February 7, 1942- In 
execution, possession was delivered to the Zamindars on 
May 29, 1942. A couple of months later, in July, 1942, 
the Zamindars inducted the appellants, Soran Singh and 
others as hereditary tenants over the holding indis- 
pute. Some disputes having arisen between Bhagmal 
and the appellants, the appellants in 1946 filed a suit 
under s. 59, U. P. Tenancy Act, for a declaration that 
they were the hereditary tenants of the holding. The 
trial court dismissed the suit, but on appeal it was dec- 
reed, and it was dedared that the appellants were the 
hereditary tenants. The Board of Revenue upheld the 
appellate decree on December 24, 1951. 

(1) A I.R. im AU. MS. 
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During the pendency of the appeal, U. P. Tenancy 
(Amedment) Act 10 of 1947 came into force. On 
August 13, 1947, Bhagmal applied for reinstatement to 
the holding under s. 27 of the Amending Act of 1947. 
The hearing of this application appears to have been 
stayed because of the pendency of the declatory suit. 
The application was ultimately allowed by the trial court 
on July 13, 1953 Bhagmal was reinstated to the hold- 
ing ; the appellants were declared its sub-tenants entitl- 
ed to remain in possession for three years, under the pro- 
viso to s 27 (3) of the Amending Act The appellants 
went up in appeal but failed They filed a second 
appeal which was also dismissed by the Board of Reve- 
nue. The appellants then carried the dispute to this 
Court under Writ Petition no. 1471 of 1961. The wnt 
petition, was, however, dismissed on Jttly 29, 1965 lead- 
ing to Special Appeal no. 373 of 1965. 

After the expiry of the -three years period for which 
the appellants were entitled to remain in possession as 
sub-tenants, Bhagmal on September 20, 1956, filed a> 
suit for ejectment of the appellants under s. 202 of the 
Zamindari Abolition Act, The suit was decreed on 
November 13, 1961. The appellants’ appeal as well as 
their second appeal were also dismissed. The appel- 
lants then filed a writ petition in this Court which was 
dismissed by a learned single Judge on March 2, 1971. 
Against this judgment the appellants filed Special Appeal 
no. 311 of 1971. 

The submissions of the learned counsel for the parties 
raise the following points : 

(1) Whether the declaratory decree under s. 59, 
U. P. Tenancy Act, operated as res judicata; 

(2) Whether the application for reinstatement 
under s. 27 of the Amending Act of 1947 -could be 
decided on the meri'‘ after June 30, 1952, the date 
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preceding the date of vesting under the Zamindari 
Abolition Act ; 

(3) Whether Bhagmal acquired the status of a 
nrdai under the Zamindari Abolition Act ; and 

(4) Whether the appellants became asamis or 
sirdars under the Zamindari Abolition Act. 


Before the plea of res judicata can be considered, it 
must be pleased at the proper stage. In order to establish 
such a plea, the copy of the judgment and the decree 
ought to be filed We find that this plea was not taken 
in the proceedings The appellants who rely upon this 
plea have not filed copy of the judgments rendered in 
the declaratory suit under s 59, U. P. Tenancy Act. 
It is hence not feasible to entertain such a plea. 


The declaratory suit was filed in 1946. The Courts 
granted a declaration that the appellants were the here- 
ditary as against Bhagmal Normally, such a decla- 
ration would relate to the rights as they were on the 
date of^Ae institution of the suit in 1946. It would 
not affect Ae change in the rights of Ae parties, if any* 
brought about by the Amending Act, 1947. 


For the appellants reliance was placed upon Ae might 
and ought rule of Ae doctrine of res judicata and it was 
urged Aat Bhagmal could have and ought to have, rea- 
lised appropriate plea arising out of Ae Amending Act 
of 1947 when Ae declaratory suit was still pending in 
appeal, when the Amending Act of 1947 came in force. 
In our opinion. Acre is no substance in Ais submission. 

S. 27 of the Amending Act of 1947 entitled a person 
ejected, inter aha, under s. 171, U. P Tenancy Act, to 
file an application for reinstatement to Ae holding, 
within six months of Ae commencement of Ae Act. 
The Court after hearing Ae parties, could make an 
<iW-der for reinstatement. Under sub-s (5) of s. 27 of 
afpresdd Act, Ae rights and liabilities of Ae plain- 
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tifF revived on the making of an order for reinstatement 
to the holding. Bhagmal could possibly have raised a 
plea that he was the reinstated hereditary tenant, only 
after an order of reinstatement had been passed in his 
favour in proceedings under s. 27 of the Amending Act. 
Till an order of reinstatement was passed, his rights as 
the original hereditary tenant did not revive. He could 
not take any plea in the declaratory suit under s 59 that 
his rights as hereditary tenant had revived till an order 
of reinstatement to the holding had been passed in his 
favour. Such an order was passed for the first time on 
July 13, 1953 long after the dismissal of the second 
appeal by the Board of Revenue on December 24. 1951 
So till the date the declaratory suit was pending in 
second appeal, Bhagmal could not in law raise any use- 
ful plea in that suit, on the basis of the Amending Act 
of 1947. The doctrine of res judicata would not bai 
the application for reinstatement or the subsequent 
suit for the ejectment under s. 202 of the Zamindari 
Abolition Act under the might and ought rule 

The principal question is whether the proceedings 
for reinstatement could continue after the coming into 
force of the Zamindari Abolition Act. 

S 339 of the Zamindari Abolition Act, inter alia, 
repealed the U. P. Tenancy Act, 1939, with effect from 
July 1, 1952. In exercise of the powers conferred by 
s. 342 of Zamindari Abolition Act, the State Govern- 
ment issued the U. P. Land Tenures (Legal Proceed- 
ings) (Removal of Difficulties) Order, 1952. This order, 
inter aha, provided th^t any legal proceeding in res- 
pect of any right, privilege, obligation or liability 
acquired, accrued or incurred under or in pursuance of 
the Ij. P. Tenancy Act, 1939, if pending on June 30, 
1952, shall be decided in accordance with the provisions 
of (hat A^t, 
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The question upon which the parties are in contro- 
versy is whether proceedings for reinstatement under s. 
chand 27 of the Amending Act of 1947 are legal proceedings 
BOAKD OF in respect of any right, privilege, obligation or liability 
acquired, accrued or incurred under the U P. Tenancy' 
S Chandra. Act, 19H9. 

For the appellants it was urged that s 27 was not 
bodily incorporated in any section or otherwise in the 
body of the U P. Tenancy Act, 1.939. It was an inde- 
pendent provision which retained its efficacy and ope- 
ration because of the continuance in force of the Amen- 
ding Act of 1947. A proceeding commenced under s. 
27 could not hence be a proceeding under the U. P. 
Tenancy Act or in respect of any right, etc. acquired 
under that Act. 

The Amending Act of 1947 rvas entitled as the Unit- 
ed Provinr-#>s Tenancy (Amendment) Act, 1947. Its pre- 
amble stated that it was an Act further to amend the 
United Provinces Tenancy Act 17 of 1939. This would 
show that the legislative intent was to amend the Ten- 
ancy Act. Ss. 2 to 26 and 32 and 33 of the Amending 
Act made amendments in various sections of the prin- 
cipal Act namely the Tenancy Act of 1939. S. 27 pro- 
vides for reinstatement of tenants who had been ejected 
under ss. 165, 17l and 180 of the principal Act and for 
the revival of their rights and liabilities as they existed 
on the date of their ejectment. A Division Bench of 
this Court in Daryao Singh v. Board of Revenue (1) had 
occasion to consider the effect of the Amending Act of 
1947 upon the principal Act of 1939. It was observ'ed 
that s. 27 deals with the ejectments effected prior to the 
Amendment under ss. 165, 171 and 180 of the principal 
Act. In a way s 27 is intended to amend the effect of 
ss. 165, 171 and 180. S. 27 is in substance a proviso to 
each of these three sections. 

S. 27 of ffie Amending Act was not given a perma- 
nent place in the parent Act because s. 27 as its terms 
(i> im ifl«. 
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would show, was temporary in operation. An appli- im 
cation under it could be made within six months from 
the date of commencement of the Act. The Bench 
observed that to find out whether or not a certain law board as 

amends an existing law, one has to see its pith and 

substance and not its form There is no room for any 
doubt that the scope of s. 27 is the same as that of ss. 

165, 171 ISO parent Act. It amends the pre- 

vious operation of those three sections to a certain extent 
by nullifying the decree which had been passed under 
them. The very name “Amending Act” shows that it 
is an Act intended to amend the U. P. Tenancy Act. In 
view of the wide language of s. 242 of the U. P. Tenancy 
Act, 1939, which provides that suits and applications oi 
the nature specified in the Fourth Schedule shall be 
heard and determined by the revenue court, the clear 
efEect was to insert an application under s. 27 of the 
Amending Act also in the Fourth Schedule S. 27 was 
a part and parcel of the U. P. Tenancy Act, 1939. The 
Bench held that a revision was maintainable under s. 

275 of the U. P Tenancy Act against decisions made 
in an application for reinstatement under s 27 of the 
Amen din g Act. With respect in our opinion, this 
decision lays down correct law. Proceedings under 
s. 27 of the Amending Act are proceedings under 
the U. P. Tenancy Act, 1939. They are procee- 
dings in respect of a right or obligation or lia- 
bility acquired or incurred under the Tenancy Act, be- 
cause these proceedings have the effect of nullifying the 
previous operation of decrees for ejectment passed 
dnder ss. 165, 171 and 180 of the principal Act. The 
proceedings under s. 27 were within the purview of the 
U. P. Land Tenures (Legal Ihoceedings) (Removal ot 
Difficulties) Order, 1952, and hence could validly conti- 
nue and be decided in accordance with the provisions 
of the Tenancy Act read with the Amending Act of 1947, 
notwithstanding their repeal. 
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Learned counsel for the appellants urged that the fact 
that the Zamindari Abolition Act specifically refers to 
the Amending Act of 1947 as such, shows that the legis- 
lative intent was to treat it as an independent Act and not 
as a provision amending the Tenancy Act or as intro- 
ducing any provision therein. Relying on the decision 
of the Supreme Court in Shamrao v. District Magistrate 
Thana (1) it was urged that an Act after its amendment 
remains and is identified as the principal Act. The 
Amendmg Act is not referred to independently. In 
para 7 the Supreme Court held that according to the 
prevailing canons of construction, the rule is that when 
a subsequent Act amends an earlier one in such a way 
as to incorporate itself, or a part of itself, into the earlier, 
then die earlier Act must hereafter be read and cons- 
trued as if the altered words had been written into die 
earlier Act with pen and ink and the old words scored 
out so that thereafter there is no need to refer to the 
Amending Act at all. A perusal of para 7 of the Sup- 
reme Court decision shows that this rule applies except 
where that would lead to a repugnancy, inconsistency 
or absurdity. 

In our opinion, the exception applies to the present 
case. It has been seen that s. 27 of the Amending Act 
of 1947 operated as a proviso to several sections of the 
principal Act. Instead of making the same detailed 
provision in ss. 165, l7l and 180 of the Tenancy Act 
separately, the Legislature thought it better to makJe a 
single separate provision to cover all those sections. 
Since the provisions of s. 27 were not bodily incorporat- 
ed in some existing provisions of the principal Act but 
they were to art only as a proviso thereto, the Zamin- 
dari Abolition Act had to refer to the Amending Act 
specially when it conferred rights on persons reinstated 
under d. (c), s. 27(1) alone. This was necessary in 
(1) A,I,R. 1969 S.C. 894. 
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order to identify the persons upon whom rights were to 
be conferred. It was a matter of form. It did not affect 
the pith and substance of the Amending Act of 1947. 

The next question for consideration relates to the 
rights acquired by the parties under the Zamindari Abo- 
lition Act. The acquisition of rights under the Zamin- 
dari Abolition Act would depend upon the effect of the 
reinstatement ordered under s. 27 of the Amending Act 
of 1947. Under sub-s. (3) of s. 27 the Court is to order 
that the applicant be reinstated in such holding and that 
any other person in possession of it be ejected there- 
from. Its proviso states that if such holding be in the 
possession of any person to whom the landholder had 
let It out before the 1st day of September, 1946, the 
Court, instead of ordering the ejectment of such person, 
shall, notwithstanding the provisions of any law for the 
time being in force, declare him to be the sub-tenant 
of the applicant. The person so declared as sub-tenant 
shall not be liable to ejectment until after the expiry 
of three years from the date of the declaration. Sub-s. 
(n) of s 27 provides — 

“On reinstatement, their rights and liabilities of 
the applicant existing on the date of his ejectment 
or dispossession in respect of the holding or any 
part thereof from which he was ejected or dis- 
possessed, shall revive subject to the proviso to 
sub-s. (3).” 

The effect of reinstatement is nullification of the ope- 
ration of the decree for ejectment of the applicant. 
The rights and liabilities of the applicant existing on 
the date of his ejectment revive. They are not con- 
ferred afresh. On reinstatement the original here- 
ditary tenant becomes the hereditory tenant of the 
holding, with the same rights and liabilities. 
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Corpus Juns Secundum, Vol. 77, p. 362, defines “re- 
vive" to mean — 

“to bring again to life, to reanimate, to renew, 
to bring into action after a suspension ; to restore 
or brmg again to life ; to bring back to life an 
object which has become moribund. ’’ 

This suggests that a revived right or obligation had till 
then remained in a state of suspension and became active 
or reanimated on revival. The original rights and lia- 
bilities of the applicant continued to remain in exist- 
ence, though in a state of suspension. This coupled 
with the fact that the effect of ^e decree for ejectment 
was nullified, suggests that in the eye of law the appli- 
cant remained a tenant during the period between his 
ejectment and reinstatement, but since he was out of 
possession he could not actively exercise his rights or be 
subject to his liabilities. 

It is settled that a Zamindar cannot lawfully super- 
impose a person as a tenant on the holding of an exist- 
ing tenant With the revival of the tenancy rights of 
the applicant, the position in law would be that the 
pierson who was inducted on the holding by the Zamin- 
dar after the ejectment of the original tenant, would 
no longer be entitled to the rights of status of a here- 
ditary tenant. Even if initially rights as hereditary 
tenant accured in favour of such inducted person, they 
will stand nullified by the order of reinstatement. Two 
persons cannot at the same time be validly hereditary 
tenants of a holding. When sub-s. (5) of s. 27 provides 
for the revival of die rights of the original tenant, its 
necessary consequence and effect is the nullification of 
whatever rights may have initially accrued to the subse- 
quently inducted person. The nullification is co-exten- 
sive with the revival. Since the pre-existing rights 
and liabilities of the original tenant revive, their revival 
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can be effective tally if the nullification of the ri^ts 
and obligations of the subsequently inducted tenant is 
co-extensive in duration. The subsequently inducted 
tenant could not hence validly say that he was ever the 
hereditary tenant of the holding. 

So, even if the subsequently inducted person may 
have been a hereditary tenant on the date preceding 
the date of vesting .namely June 30, 1952, yet the 

effect of the order of reinstatement passed subsequent 
to that date is retrospective nullification of those rights; 
with the result that such a person cannot be deemed to 
be hereditary tenant on June 30, 1952. In this view, 
such a person cannot claim to have become a sirdar 
under s. 19 of the Zamindari Abolition Act on the foot- 
ing that he was a hereditary tenant of the holding on 
June 30. 1962. 

S. 19 of the Zamindari Abolition Act confers sirdari 
rights, on inter alia, hereditary tenants who held the 
holding or were deemed to hold it as such on June 30. 
1952. The effect of the order of reinstatement is that 
the reinstated tenant will be deemed to have held the 
holding as a hereditary tenant on June 30, 1952. The 
reinstated tenant becomes a strdar under s. 19 of the 
Zamindari Abolition Act. 


The question then arises as to the status of the subse- 
quently inducted person. It has been seen that his 
status as a hereditary tenant is nullified by the order of 
reinstatement. Under the proviso to s. 27(3) the Court 
is to declare such person as the sub-tenant of the appli- 
cant, entitled to remain in possession for a fixed period 
of three years from the date of the declaration. The 
proviso does not expressly say that the declaration as .a 
sub-tenant is to be prospective. The only prospective 
provision is about exemption from liability to eject- 
ment for three years from the date hf the declaration. 
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^9^3 In bur opinion, the proviso ought .to he read as having 
RiMBSH the effect of a retrospective declaration as a sub-tenant 
« V. with a prospective immunity from ejectment for three 
years. Read this way, the proviso has the merit of not 
leaving a vacuum in regard to the rights of the induct- 
J. ' ed person, for the period between his induction and the 
date of the declaration as sub-tenant. The declaration 
as sub-tenant is effective for this prior period as well, 
with the result that for this intervening period the appli- 
cant remains the hereditary tenant, the subsequently 
inducted person being his sub-tenant. 


This construction is corroborated by s 20 of the 
Zamindari Abolition Act Under s. 20(a)(ii) a sub- 
tenant becomes an Adhivasi ; but there is an express 
exclusion of a sub-tenant referred to in the proviso to 
s. 27(3) of the Amending Act of 1947. A person dec- 
lared to be a sub-tenant under the proviso does not 
acquire Adhivasi rights. Similarly, such a ,sub-tenant 
does not acquire Adhivasi rights under cl. (b)(i) of s 
20, by virtue of the express exclusion of such person by 
sub-s. (2) of s. 20. This would show that though such 
a person was recognised to be a sub-tenant for a period 
prior to the order of reinstatement and declaration as 
a sub-tenant, including the date preceding the date of 
vesting, yet he was not given Adhivasi rights. The 
reason is that such a person was conferred Asami rights 
under cl. (c) of s. 21 of the Zamindari Abolition Act 
The subsequently inducted person becomes an Asami 
under s. 21 and hence is under a liability to ejectment 
under s. 202 of the Zamindari Abolition Act. 


The view that on reinstatement pre-existing rights 
revive retrospectively is supported by a decision of a 
ench in Sn Ram Pathak v Board of Revenue (U. In 
that case a trespasser mentioned in cl. (c) of s. 27(1) 

a) lose A.L.J. SiS. 
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was leinstated. After reinstatement a suit for his eject- 
ment was again filed. Previously the period of limi- 
tation for a suit under s. 180 of the Tenancy Act for 
ejectment of a trespasser was three years. By s, 32 of 
Act 10 of 1947 the period was reduced to two years. 
The Bench held that for the second suit for ejectment 
(filed after the commencement of Act 10 of 1947) the 
applicable period of limitation will be two years. It 
was also held that if the reinstated trespasser had com- 
pleted two years of possession prior to his original eject- 
ment, he would be entitled to retain possession after 
reinstatement and will not be liable to ejectment again. 
But if he had not completed two years at that time, the 
second suit for ejectment will succeed. This shows 
that the period of possession prior to the original eject- 
ment was liable to be recognised and was a material 
circumstance for deciding the rights in the second suit 
for ejectment. After completion of two years, a tres- 
passer became a hereditar>' tenant under s. 180(2), 
U P Tenancy Act. The effect of the reduction in 
the period of limitation was retrospectively made appli- 
cable to the possession of the trespasser prior to the 
commencement of Act 10 of 1947, as a result of the 
retrospective operation of the order of reinstatement 
The decision in Sn Ram Pathak’s case (1) was upheld 
by a Full Bench in Keciar Nath \ Jamuna (12). 
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Assuming, however, that the correct legal position is 
that die person declared to be a sub-tenant under the 
proviso aforesaid becomes a sub-tenant only from the 
date of the declaration, the result will be that such a 
person will not acquire Asami rights in cases where the 
declaration is made after the date of vesting ; because 
. confers Asami rights on persons who were sub- 
tenants on the date preceding the date of vesting, 


(1) 19S6 A.L.J. 848 


(3) 1964 A L J 443 (F. B.). 
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namely on June 30, 1952. In that event the appellants 
did not become Asamis. They did not acquire any 
other status under the Zamindari Abolition Act ; their 
only right was to remain in possession for three years 
under the proviso to s 27(3) of the Amending Act of 
1947. Thereafter they had no immunity from eject- 
ment. Their right to remain in possession as sub-ten- 
ants having extinguished on the expiry of three years, 
their possession thereafter would be as trespassers. A 
trespasser is liable to be ejected under s. 209 of the 
Zamindari Abolition Act 

A suit under s. 209 lies in the same Court as a suit 
under s. 202. It is true that the present proceedings 
arise out of the suit for ejectment under s. 202. But 
the jurisdiction of the Court does not depend upon the 
label given to a suit for ejectment. If in its pith and 
substance the suit is widiin the competence of a Court, 
the Court can entertain and decide it. It is thus dear 
that even on this line of reasoning the appellants can- 
not gain immunity from ejectment. 

It was urged that the subsequently inducted tenant 
being a hereditary ’tenant till the passing of the order 
of reinstatement, he in fact as well as in the eye of law, 
was a hereditary tenant on the date preceding the date 
of vesting mentioned in s. 19 of the Zamindari Abo- 
lition Act, in those cases where the order of reinstate- 
ment is passed after the date Under s. 19 he acquired 
Sirdari rights. Having acquired rights of Sirdar he 
can lose them only in the contingencies mentioned in 
s. 190 of the Zamindari Abolition Act, which provides 
for the extinguishment of Sirdari rights. The effect of 
the reinstatement order is not mentioned in s. 190 as 
operating to extinguish Sirdari rights. The submission 
is plausible in so far as it goes. 
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S. 342 of the Zamindari Abolition Act confers upon 
the State Government power to issue orders to remove 
difiSculties. Under cl. (a) thereof the State Govern- v. 
ment can by order direct that this Act shall have effect 
subject to such adaptations and modifications as may be g 
mentioned in it. The Removal of Difficulties Order, j. 
1952, provided that pending proceedings shall continue 
to be decided in terms of the repealed U. P. Tenancy 
Act or the Land Revenue Act as the case may be. The 
result was that those proceedings were liable to be 
decided unaffected by the provisions of the Zamindari 
Abolition Act. If m a pending proceeding there is a 
dispute as to who was the hereditary tenant, the effect 
of such proceeding continuing and being decided un- 
affected by the Zamindari Abolition Act necessarily is 
that the decision reached in that proceeding will prevail 
and the rights under the Zamindari Abolition Act will 
accrue on the basis of and in accordance with such deci- 
sion. The effect of s 342, Zamindari Abolition Act 
read with the Removal of Difficulties Order and the 
order of reinstatement, would be the retrospective crea- 
tion or nullification of the rights of the parties on the 
date preceding the date of vesting. Sirdari rights under 
s. 19 t)f the Zamindari Abolition Act would accrue in 
favour of the person who is held to be the hereditary 
tenant in such proceedings. The declaration of rights 
having retrospective effect, the person declared to be 
entitled to reinstatement as a hereditary tenant will be 
deemed to be the hereditary tenant on the date preced- 
ing the date of vesting, the subsequently inducted ten- 
ant being deemed only a sub-tenant. S. 342 acts as a 
proviso or an exception to s. 190. 

It was also submitted that if the Zamindari Abolition 
Act intended to confer rights on reinstated tenants 
mentioned in els. (a) and (b) of s. 27(1) of the Amend- 
ing Act of 1947, then there would have been as clear 
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1972 and specific a provision in regard to them, as the Legis- 
RiuaBa lature made for ejected persons for whom reinstatement 
was provided by cl. (c) of s. 27(1) aforesaid. There is 
underlying fallacy in this submission. Cls. (a) and 

(6) of s. 27(1) deal with tenants ejected under ss. 165 

cAandra, ^ p tenancy Act. They apply, inter 

aha, to hereditary tenants. But cl. (c) refers to a parti- 
cular class of trespassers, namely those who were record- 
ed as occupants on January 1, 1938, in a revised or 
corrected record. Such persons were not recognised by 
the Tenancy Act as having any rights as a tenure-holder 
Sub-s, (5) of s. 27 provided for revival of the rights and 
liabilities. On reinstaitement the applicant gets the 
same rights and liabilities which he had on the date ol 
ejectment. A trespasser had no rights. He was liable 
to ejectment under s. 180 as a tresjiasser. Since such a 
person did not get any right to the holding in spite of 
reinstatement, it was necessary to confer rights on him. 
That is why he has been specifically mentioned in cl. 

(1) of s 16 of the Zamindari Abolition Act Under it 
he becomes Sirdar if he was reinstated to land to which 
s. 16 applies and was in possession. He gets Adhivasi 
rights under s. 20(6)(i) if he was recorded as an occu- 
pant in 1356 Fasli. Since persons mentioned in cls (a) 
and db) of s. 27(1) of the Amending Act acquired ten- 
ancy rights on reinstatement, it was not necessary to 
provide for them separately under the Zamindari Abo- 
lition Act As recognised tenants, they acquired rights 
under ss. 18 and 19 The Legislature while enacting 
the Zamindari Abolition Act made it clear that a tres- 
passer who was recorded as an occupant on January 1, 
1938 would not get any rights under the Zamindari 
Abolition Act even if he is reinstated, in those cases 
where he is reinstated to land which constituted a part 
of the holding of a tenure-holder mentioned in the ex- 
planation to s. 16 This exception, however, does not 
apply to subsequently inducted tenant, because on rein*- 
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statement of a trespasser mentioned in cl {c) the subse- 
quently inducted tenant, if any, becomes a sub-tenant ; 
and the explanation to s. 16 does not refer to land in- 
cluded in the holding of a sub-tenant. Since on the 
reinstatement of such a trespasser the subsequently in- 
ducted tenant became a sub-tenant, it was all the more 
necessary to expressly confer rights on such reinstated 
trespasser, because otherwise the rights of the sub-tenant 
would have prevailed over a trespasser. This situation 
could not arise between a reinstated tenant and a per- 
son declared to be a sub-tenant 

On these considerations, the decision in Gopal Naram 
V Knnchan Lai (1) appears to us to lay down the law 
correctly. In our opinion, Bhagmal became a Sirdar 
The appellants acquired the status ot sub-tenants. They 
were liable to ejectment on the expiry of three years 
from the date of the order of reinstatement. The 
application for reinstatement was rightly allowed. The 
suit for ejectment under s. 202, Zamindari Abolition 
Act. was validly decreed. 

In the result, both the appeals foil and are accoid 
ingly dismissed with costs. 

Appeal dismissed. 
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1972 S. 39 of the U P. Municipalities Act does not provide for 

holding any enquiry or for passing any order of acceptance but 

rambbhwar jjjg State Government is under a duty to satisfy itself about 
Dab Miotai. genuineness of the resignation letters and for that pur- 
Statoof pose It may hold enquiry for its own satisfaction 

^ Thankamma v Hon’ble Speaker^ Legislative Assembly (1) 
relied on 

Surat Singh Yadov v. Sudama Pd Goswami (2) referred 
and followed. 

Civil Miscellaneous Writ no 5736 of 1972. 

A. Kumar, for the petitioner. 

Standing Counsel, for the Opposite-parties 

K. N. Singh, J. ; — 'Municipal Board, Hapur, in dis- 
trict Meerut, is constituted of twenty-one members in- 
cluding the President Rameshwar Das Mittal, the 
petitioner, was elected President of the Municipal 
Board, Hapur (hereinafter referred to as the Board) in 
May 1971. On August 9, 1972, a written notice of 
motion of non-confidence against the petitioner signed 
by fifteen members of the Board together with a copy of 
the motion was delivered in person to the District 
Magistrate by two members of the Board, namely, Ved 
Prakash and Brij Mohan. In exercise of his powers 
under s. 87-A(3) of the U P Municipalities Act, the 
District Magistrate convened a meeting of the Board 
for consideration of the motion to be held at the office 
of the Board on September 11, 1972. ^ 

On August 22, 1972, six registered envelopes were 
received in the office of the District Magistrate, Meerut, 
containing six typed resignation letters from the mem- 
bership of the Board purporting to have been signed 
by Khem Chand, Chhida Singh, Shahid Beg, Brij 
Mohan, Vijendra Kumar and Khushwaqt Rai, respond- 
ents nos. 4, 5, 6, 7, 8 and 9, respectively, to the peti- 
tion. On the following day, namely, August 23, 1972, 
another three registered envelopes were reveived in the 

(1) A.I R. 1962 Trav. Cochin 166. (2) AIR 1966 All 166, 
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office of the District Magistrate containing three typed 
resignation letters from the membership of the Board 
purporting to have been signed by Rajendra Prasad, 
Magan Lai and Chokhey Lai, respondents nos. 10 to 
12 to the writ petition The District Magistrate for- 
warded the aforesaid nine resignation letters to the 
State Government for necessary action Meanwhile} 
notices w^ere issued by the District Magistrate to the 
members of the Board giving information about the 
time, date and place of the meeting convened for the 
purpose of consideration of the motion of non-confi- 
dence against the petitioner but no such notices were 
issued to respondents nos 4 to 12 in view of their resig- 
nations from the membership of the Board It appears 
that respondents nos. 4 to 12 came to know of the resig- 
nation letters and the action taken by the District Magis- 
trate. On September 2, 1972, five members of the 
Board, namely, Vijendra Kumar, Khushwaqt Rai, 
Chokhey Lai, Brij Mohan and Magan Lai made an 
application before the District Magistrate denying their 
resignation letters They asserted that they had never 
sent any resignation letter to the District Magistrate 
and that somebody interested in defeating the motion 
of non-confidence had committed forgery. They made 
a prayer for being allowed to take part in the meeting 
convened for considering the motion of non-confidence 
on September 11, 1972. Each of the five persons 

namely Vijendra Kumar, Khushwaqt Rai, Chokhey Lai, 
Brij Mohan and Magan Lai filed affidavits before the 
District Magistrate affirming that they had not sent any 
resignation to the District Magistrate from the member- 
ship of the Board and that they desired' to continue 
as members of the Board Similar application and 
affidavits were filed by the four other affected members 
of the Board, namely, Rajendra Prasad, Khem Chand, 
Shahid Beg and Chhida Singh on September 3, 1972. 
The District Magistrate forwarded the affidavits of the 
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1972 aforesaid nine members to the State Government. By 
ra!k^ar ^ letter dated, September 5, 1972, tlie State Govern- 
DA8 miitai. ment; informed the District Magistrate that respond- 
statb or ents nos. 4 to 12 who had denied to have sent the resie- 

! nation letters, were entitled to continue as members 

s^ng^ j. affidavits filed by tliem puma jacie indicated 

that their contention was correct. The State Govern- 
ment, therefore, directed that there was no vacancy in 
the membership on account of the said resignation 
letters In pursuance of the letter of the State Govern- 
ment the District Magistrate treated respondents nos 
4 to 12 as members of the Board and issued notices 
requesting them to attend the meeting of September 
11, 1972. Intimation to that effect was given to the 
petitioner also who was the President of the Board. 

,On September 11, 1972, a meeting of the Board was 
held which was presided over by Sri R. S. Tnpathi, 
Munsif, Havali, Meerut, a Civil Judicial Officer. The 
meeting was attended by fourteen members of the Board 
mdudmg respondents nos. 4 to 12. All the fourteen 
members present at the meeting supported the motion 
of non-confidence and voted in its favour. The Civil 
Judiaal Officer, n amely Sri R. S. Tripathi, declared 
the motion of non-confidence to have been carried. The 
minutes of the meeting together with a copy of the 
motion and the result of the voting thereon were sent 
to the District Magistrate and the petitioner also as re- 
quired by s. 87-A(ll) of the Act. The petitioner could 
not be served personally. Hence copies of the minutes 
of the meeting and the motion of non-confidence were 
affixed at his door. The petitioner thereupon filed this 
petition before this Court under Art. 226 of the Consti- 
tution challenging the validity of the motion of non- 
confidence, amongst other things. The petitioner 
daimed a relief for the issue of a writ of quo warranto 
calling upon the respondents 4 to 12 to show under 
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what authority they weie holding the office of member' 
slap of the Board. A wiit of mandamxis was also 
claimed by the petitionei diiecting respondents nos. 1 
and 2, namely the State Government and the District 
Magistiate, not to treat respondents nos. 4 to 12 as 
members of the Boaid and furtiier not to give eflEect to 
the motion of non-confidence alleged to have been 
passed against the petitioner. A writ of certiorari was 
also claimed by the petitioner quashing the resolution 
of non-confidence passed at the meeting of the Board 
dated September 11, 1972. A writ of mandamtis was 
further claimed directing the Slate Government and the 
District Magistrate not to interfere w’ith the petitioner’s 
functioning as Piesident of the Municipal Board, 
Hapur. 

Learned counsel for the petitioner requested us to 
send for the original resignation letters as the same 
would show that the respondents nos. 4 to 12 had signed 
the same. We accordingly directed the Standing Coun- 
sel to produce the original letters and also other d.ocu- 
ments, e.g. the motion of non-confidence, the notice of 
motion of non-confidence and the affidavit in original 
filed by respondents nos. 4 to 12 before the District 
Magistrate. 

At the time of the hearing of the writ petition for 
admission the respondents nos. 4 to 12 filed affidavits 
before this Court asserting therein that they had never 
signed any letter of resignation nor they had sent any 
such resignation letter to the District Magistrate and 
that on coming to know that some resignation letters 
had been sent to the District Magistrate purporting to 
be on their behalf they refuted, ithe same filing affi- 
davit before the District Magistrate. On behalf of the 
District Magistrate also an affidavit was filed before us 
giving details of the circumstances in which the resig- 
nation letters and affidavits of respondents 4 to 12 were 
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1972 received by him annexing thereto a copy of the letter 
rameshwar of the State Government addressed to the District Ma* 
Das mittai, directing him to treat respondents nos 4 to 12 

!^ATB OF 3 , members of the Board The petitioner also filed a 

supplementary affidavit annexing thereto an afl&davit of 

stagh^j Ghanshyam Singh Tyagi, Vice-President of the Muni- 
c pal Board, Hapur, wherein he stated that the resigna- 
tion letters of respondents nos. 4 to 12 were actually 
written and signed by them at his residence in his 
presence The originals of the affidavits filed before 
the District Magistrate by respondents nos. 4 to 12 and 
the original notice of motion of non-confidence signed 
by fifteen members including respondents nos. 4 to 12 
and the motion of non-confidence signed by them pre- 
sented to the District Magistrate on August 9, 1972, 
were also produced before us by the learned Standing 
Counsel Ih addition to these, the original letters of 
resignation which were received by the District Magis- 
trate purporting to have been signed by respondents 
nos 4 to 12 were also produced before us. The learn- 
ed counsel for the petitioner was allowed to inspect 
the said documents During the course of argument 
the learned counsel for the petitioner produced a regis- 
ter of the Municipal Board purporting to be the regis- 
ter of attendance of the members which contained sig- 
natures of the members of the Board including those of 
respondents nos. 4 to 12. This register was, however, 
taken back by the petitioner after we compared the 
relevant signatures. 

Sn Shanti Bhusharij learned counsel for the peti- 
tioner urged that once the letters of resignation signed 
by respondents nos 4 to 12 addressed to the State Gov- 
ernment were received at the office of the District 
Magistrate, the seats of the said members became vacant 
by operation of law. Hence the action of the State 
Government and the District Magistrate in treating res- 
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what authority they weie holding the office of member' 
slap of the Board. A wiit of mandamxis was also 
claimed by the petitionei diiecting respondents nos. 1 
and 2, namely the State Government and the District 
Magistiate, not to treat respondents nos. 4 to 12 as 
members of the Boaid and furtiier not to give eflEect to 
the motion of non-confidence alleged to have been 
passed against the petitioner. A writ of certiorari was 
also claimed by the petitioner quashing the resolution 
of non-confidence passed at the meeting of the Board 
dated September 11, 1972. A writ of mandamtis was 
further claimed directing the Slate Government and the 
District Magistrate not to interfere w’ith the petitioner’s 
functioning as Piesident of the Municipal Board, 
Hapur. 

Learned counsel for the petitioner requested us to 
send for the original resignation letters as the same 
would show that the respondents nos. 4 to 12 had signed 
the same. We accordingly directed the Standing Coun- 
sel to produce the original letters and also other d.ocu- 
ments, e.g. the motion of non-confidence, the notice of 
motion of non-confidence and the affidavit in original 
filed by respondents nos. 4 to 12 before the District 
Magistrate. 

At the time of the hearing of the writ petition for 
admission the respondents nos. 4 to 12 filed affidavits 
before this Court asserting therein that they had never 
signed any letter of resignation nor they had sent any 
such resignation letter to the District Magistrate and 
that on coming to know that some resignation letters 
had been sent to the District Magistrate purporting to 
be on their behalf they refuted, ithe same filing affi- 
davit before the District Magistrate. On behalf of the 
District Magistrate also an affidavit was filed before us 
giving details of the circumstances in which the resig- 
nation letters and affidavits of respondents 4 to 12 were 
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